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'HE LM; of AI«?LST, SEAFCJJ, AtlD SCIZUllE 
FOR IMMIGRATiai OFFICERS 


This digest o£ statutory law arel judicial precedents lias been ptei^aced by 
tt>e General Cbunscl of the SeLVice for tbs information and guidance of tiwse 
officers whose duties in the administtation of the immigration laws regjire 
them to n^o arrests, searches, and seizures. 

otwiously, it would be lirpracticable in any manual prepared for daily use 
to include a consideration of every possible circumstance urxlet which tl^ au- 
thority of officers bo make arrests, searclies, and seizures might bo challenged. 
The discussion which follows will therefore be limited to tfiose situations which 
most frequently arise. So that U^rc may be no question as bo the sources of 
the authority exercised by any oCfioei, the discussion of special situations is 
prefaced by a brief general review of the powers vested in the Attorney General 
and his delegation of tlMm to designated eniJlqyces of tiro Service. 

Many of thefi6 areas of the law are In flux and have not yet been settled 
by the Supreme Court. In some Instances, some lower federal courts tove ren- 
dered decisions, while In other gucisdictlons the matter has not been considered. 
Where there are decisions, they may bo in conflict \/ith each other. In these 
areas, the Service sometimos adopts a lULlanwlde ix>licy which does not tost tJie 
limit of the law or the Cbnstltution out is In conformity with one or more 
lower court decisions. Such a policy may be artopted even while an appeal of the 
decision is pending. An exanple is the ixilicy requiring an officer to have a 
reasonable suspicion based on ap<Kific articulable facts that an individual is 
an alien before the officer may question him regard Inrj h's iirmigration status. 
The reasons for adopting this policy are the following: 

(1) Econofny . Our limited resources texjuire us to focus our attention 
so ttwt we produce the greatest result from the effort we experd. Random 
questioning is less likely to result in a high proportion of apprcl^onsions 
of illegal aliens tlan is questioning directed at persons wlx> clearly seem, 
on the basis of specific articulable facts, to be aliens, 

(2) Pcotc?ction of officers and the ageircy. If our policy is SQm->wl>at 
more restrictive fclvan the Oonstitutio-nal limit, or If It does not test that 
limit where that limit two not yet been determined by tl» Supreme Oourt, 
our offiosrs are leas likely to be involved in litigation ever alleged 
violations of persons' Constitutional rights ( Bivens suits). Also, such 
suits are less likely to be brought, saving the txjpartment, ttw agency, 
and tlo individual cirployee the expense, time, and anguish which such 
litigation entails, 

(3) Image . By ocxiformlng our actions nationwide to tlYG requirements 
laid dow) by lower courts and not always exercising our authority to its 
very limits and testing those limits, a higher proportion of our oontacts 
with citizens and lawful pennanent residents will be in a non-confrontation 
setting. We should therefore be able to demonstrate to the public, the 
courts, and tlte media that tlm agency acts reasonably and with coaaiundable 
restraint in the face of overwhelming enforcement responsibilities. 



Of there are many Instances where the Service does not actopt 

such a policy arrf instead restricts cocrpliance wiUi the lower court decision 
to the jurisdiction where the decision was rervJered. 

Questions regarding search and seizure requirements should be referrcKl to 
the nearest Chief Legal Officer of tlie Service, the Itegional Counsel, or the 
Office of General Oounsel. The local United States Attorney arxi the Regional 
Counsel should he notified In ac^ance of any enforcement activities which are 
expected to result in court iftigatioo and/or public controversy. Early 
notification will insure the beat possible legal sup^jort Cor tlia enforcement 
operation. 

Ebr puiposes of clarity and readability, citations of autlwrity have 
been placed at the ervl of each magor division. Ler^thy quotations have been 
avoided in the intetest of brevity and because the standard Federal publications 
cited or referred to will be readily available In ary law library, if not 
alcea(^ in possession of Service officers. 



SLrmpy op in'iiGim-iCN oppiaa's wmORm rwnER wb POjRni 
/vihKLv^fT^r, 'ru; imhigratio^^ A"Jt> natiomm^ity act, anh ins policy 


You miy, witliout a warrant or orvisent • 

1, question a person concernlnq hin rlqht to enter or he In the United States 
if you have a reasonable suspirlon, based on specific articulable facts 
involving more than mere ethnic appearnnoe, that he Is an alien (except at the 
border or its functional equivalent, where you rray question anyone); 

2, detain, siort of an eat, a person (o.g,, a pedestrian oi enployee on the 
]ob) If you have a rea.sona))le suspicion that the person Is an alien Illegally 
in the United States, 

3, arrest an alien If you have prfiiable cause to hellcve that he la 
present in or entering the United States llleqally and Is likely to escaoe 
before you can obtain a warrant; 

4, arrest a person if you have prnJ>able cause to believe that he Is auilty 
of committing a felony rolatlnq to the irmiiqrat Ion laws which has actually 
been committed and you believe he is likely to escape before you can obtain 
a warrant; 

5» frisk a person who has not been arrested If yai have a reasonable suspicion 
that he Is armed, 

6, during a frisk, seize ONLY objects reasonably believed to he weaoons; 

7, perform a corpleto search of an arrested iJetson and of the area within his 
reach and control; 

8, search a person who is not unrier arrest ONLY to the extent necessary to 
prevent the destiuction of evidence and wtiere there is probable cause to search; 

9, on roving patrol (or, in the Ninth Circuit, at a temporary checkpoint), 
stop a vehicle if you have a reanonnhle suspicion that the vehlcl** 
contains an alien illegally In the United States; 

10, £ 5 f»atcb the vehicle of a person not arrested If you have probable 
cause (except at the torrler or its functional eqitivalent, where you r^v 
search without probai>le cause); 

11, search a house ONLY under EXCKPTiaiAL conditions (see p. 27 of h-69); 

12, enter private lands within 25 miles of any external boundary of the 
United States to patrol the border to prevent the illegal entry of aliens 
into the United States. 






Sources of Autlwrity 


I. 


'Ihe autfxjclty exorcised by thQ enployees of the Iirmigration and IJa- 
turalizatios service stems from four principal sources. Tliey are: (1} the 
United States Constitution? (2) statutes enacted by Cbnyress, chiefly the 
Immigration and Nationality Act of 1952, as ajnended (INA), 8 U.S.C. 1101 et 
seq, ; {3) published administrative regulations inplementing tliose statutes, 

6 1 et seq«; and (4} interpretations of the Constitution, laws, and 

regulations by the courts, the Board of Inroigratlon Appeals, and tJ» Service. 

The Attorney General is charged by statute with the administration and 
enforcement of the Immigration and Nationality Act and all other law^ relating 
to the jjnnlgration and naturalization of aliens. He is authorized to delegate 
to eflployeos of the Service or to any officer or enployee of tlxj Depaitnent 
of Justice in his discretion any of the duties and powers ijiiposed upon him by 
the Act, and he iray impose such duties on any enployee of the United States, 
with the consent of the head of the department or agency under whose jurisdiction 
the employee is serving, y By regulation the Attorney General has delegated 
administrative enforoeinent autirority to the Qxwnlssioner of Immigration arri 
Naturalization, y By regulation the commissioner in turn has rodelevjatod 
authority to immigration officers. The term " irtmigration officer^ includes, 
ajnong otl»rs, immigration inspectors, Border Patrol agents, and investigators, j/ 
{See Section II. Definitions, below, j 



POcmjorrEs 


!♦ Souirces of Autliority 

y Section 103 1 IHA. 

y 20 C.F.R. 0.105 et seq.; 8 C.F,R.2,1. 
y 8 C.P.R. 103. i(q). 
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ir. 


DeCini tjuons 


Arcest ; Actual or constructive seizure or detention oE tJie person 
performed witK the Intention to take into custody ^»nd so understood by tlM 
person detained. 

Border search : Search fnade at the border or its functional equivalent. 
Immigration officers c3o not need probable cause to inake a border search of 
any vessel, aircraft, railway oar, or other conveyance or vehicle in which 
they believe aliens are heinj brought into the United States. Tlxsy do not 
need probable cause to search, at Uie border or functional equivalent ^ any 
person seeking admission Into the United States if they have reason to suspect 
tiat grounds exist for exclusion from the United states which would be dla^ 
closed by such search. 

Courts of Appeals . The cofrpositlon of the United States Ctourts of 
Appeals is as foilowsj 

First Circuit ; Ualne, Massachusetts, Itew Uanpshlre, Puerto Rico, 

Rhode Islandj 

Second Circuit ^ Connecticut, itew York, Vermont j 

*Ihlrd Circuit . Delaware, I^w Jersey, Pennsylvania, Virgin Islands; 

Fourth Circu it: Maryland, ttorth Carolina, South Carolina, Virginia, 
ftest vl^lnia; 

Fifth Circuit ; Canal Zone, Louisiana, Mississippi, ’^>axa3^ 

Sixth Circuit t Kentucky, Michigan, Ohio, Itennessee; 

Seventh Circuit ; Illinois, Indiana, Wisconsin; 

Eighth Circuit ; Arkansas, Iowa, Minnesota, Hlssouri, Nebraska, North 
Dakota, South Dakota; 

Ninth Circuit ; Alaska, Arizona, California, Guam, Hawaii, Idaho, 
Montana, l^evada, Oregon, Washington; 

T^nth Circuit t Colorado, Kansas, New Mexico, cklahcrna, Utah, (joining; 
Eleventh Circuit : Alabama, Florida, Georgia; 

D.C. Circuit; District of Oolumbla 


- 2 *- 



Deqteaa of suspici on; 

1« Mere suapicton— at tie border or its functional equivalent, 
all that a?r an inmigration officer needs bD justify a search and 
conply with the requirements of the Fburth Anrandment* This is supplied 
by the inere fact that the person is attempting to enter the United States 
froai abroad and may reasonably be required to demonstrate that he and his 
belongings are entitled to enter the United States. 

2, R gason^le suspicion of alienage --^ the degree of suspicion tiat 
an litmlgration officer niiist have before he may, pursuant to INS policy 
guidelines, question a person. (In the Southern District of New York 
an officer must teve a reasonable suspicion that the person is an alien 
illegally in the United States. See 3. below. ) This suspicion must be 
based on more than ethnic pliysical appearance, e.g. , Mexican or Chinese 
ancestry, ^is "reasonable suspicion" must be based on "specific arti- 
culable facts" — particular cliaracteristlcs or circumstances which the 
officer can, if called upon, describe In words — such as foreign manner 
of dress or grooming r apparent inability to speak English, officer's 
knowledge of a high concentration of aliens in the area, or a specific 
tip from an inforrant. 


3 . R gasonable suspicion that person Is an alien illegally in 

tlve United States — the degree of suspicion that an immigration officer 
must teve before he may, pursuant to INS policy guidelines, detoin a 
person, short of arrest, for further questioning, ^ftiere this higher degree 
of aisplcion arises It is generally after initial questioning on the 
basis of suspicion of alienage alone. It may be based on objective 
observations, infoni^tion from police reports if available, consideration 
of the modes or patterns of operation of certain lawbreakers, the officer's 
knowledge of a high concentration of illegal aliens in the area or of 
reoent illegal border crosslnjs, a specific tip frem an informant, 
the subject's excessive nervousness or studied nonchalance upon being 
in the presence of or questioned by an imnlgration officer, or the 
subject's admissions, and the Inferences and deductions which a trained 
officer may draw from those factors. 


4. Reasonable suspicion tlwt a vehicle contains an alien or aliens 
who may be in the United States trieqally — the degree of ausj^cion whXciT 
an imniigratlon officer on roving patrol (or at temporary ctieckpoints in 
the Ninth Circuit) must have before he may constitutionally stop a vehicle 
to question its occupants. This suspicion may be based on factors similar 
to those descrined in 3 abwe as well as on features of the vehicle such 
as fold-down seats, spare tire ocKTpactments where a person could be 
concealed, a large number of p^kssefqers, or an unusually heavy 
load, 


5. Probable cause — bte degree of suspicion w^].ch an officer must 
have that an offense within hia jurisdiction has teen or Is being cOfmiitb 
before he iT«ay const i tot ionally conduct a search (except at the border or 
its functional equivalent, or a search of the interior of a vehicle 
incident to the arrest of an occupant of the vehicle) and before be jnay 
make an arrest. An officer has probable cause bo arrest or search if 
the facts and clrcimstances wiUdn his knowledge and of which he had 
reasonably trustvorthy information are sufficient in themselves to 
warrant a person of reasonable caution in tte belief (1) that an offense 
has been or is being committed by the person to be arrested, or (2) 
that fruits, instrunentalities, or evidence of an offense will be found 
on the person or in the place to bo searched 


patontion not amounting to arrest , itenipotary forcible restraint, usually 
for the purpose of conducting further intecrofjation. 

Exigent circumstances i Tliose clrcumstancea sufficient to excuse an 
officer from the requirement of obtalnlryj a warrant to conrluct a search for 
which he las probable cause, Such circiinstanoes include t lire pressures, the 
emergency nature of the situation, anti the potential darger of the situation 
which makes obtaining a warrant impossible or ill-advised in light of the urgent 
need for Imnociiate action. 

Frisk ; Pat-down of outer clothing of person suspectijd of being armed, 
for the purpose of detecting a weapon. This Is a limited form of search. 

Functional equivalent of the border t\>int marking tha intersection of 
two or ^reT^^exterdinjTrcfli t(« border without any major intervening 
crossroad; or an airport in relation to a nonstop flight from abroad. 

Interrogation * fV)rmal questioning by limugratico officers designed 
to elicit infonratlon ooncornlng immigration status; goes beyond casual con- 
versation, 

Miranda warnin g , Warning given to an individual who is both in custody 
and soapoctec^ or accused of crime tj»rt (1) he has the right to remain silent; 
(2) anything te may say may be used against himi In a subsequent proceeding? (3) 
he has the tight to consult with a lawyer and to lave the law/er with him during 
interrogation; and (4) if Jb is Indigent, a lawyer will be eppointed to represent 
him. 

Queatloniro : Less intrusive tNn detention when a pedestrian is involved? 
requires the cooperation of the i^erson questioned. Lack of cooperation alone 
does not justify detention for further questioning. 
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III. General Aathority of Immigration Officers Relating to Arrest, Search, ant 
Seizure (subject to limitations and inteqjretatlons detailed in succeeding 
sections) 

Lmnigration officers lave statutocy authority, without a warrant, tot 

A. Search persons and personal effects of applicants for admission, 
section 2a7{cJ, iKAf 

B. Board and search conveyances in which they believe aliens are being 
brought into the United States, section 235(a) ^ 

C. Enter private lands witiiln 25 miles of the border for purposes of 
patrolling the border to prevent Illegal entry of aliens, section 207(a) ( 3) j 

D. Arrest pi lens who in the officer’s presence or view are ontoring or 
attenpting to enter the United States in violation of the Immigration laws, or 
are reasonably believed to be in the United States in violation of too iiimlgrat 
laws, section 287(a) (2) f 

2. Arrest persons reasonably believed to have ocmmltted felonies contra 
to the immigration laws if tliere is a likelihood that the person will escape 
before a warrant can be obtained, section 287(a) (1) (for list of folonioa, 
see V.D.l. below) ^ 


Seize conveyances, including vessels, vehicles, or aircraft, used 
to bri^ in, transport, or conceal aliens not entitled to enter or reside in 
the United States, section 274(b). 


Isnigration officers 
or other process Issued by 
exclusion, or expulsion of 


also have statutory authority to oxocuto any warrant 
any officer under any law regulating the admission, 
aliens, section 287(a)(4). 



IV« Problem Areas 


In the text which follows, furtitJr aspects of ari:cst, search, anj seizure 
will be highlighted, Hiey are generally areas which htve recently been clarified 
fcy the courts or which need such clarification* 

One area involves arrest warrants and search warrants. When are they 
needed? Under wtat circupstances are they not needed? 

Location and circumstances affect the typo of action an irmigratlon officer 
ruay take as well as whether or not a search warrant is reguirod and the degree 
of certainty io*g., reasonable suspicion based on specific articulable facts, 
or probable cause) he niust t»ve before he may qUE?stlon an Individual, detain 
him short of arrest, arrest him, or search him and/or his vehicle. The loca- 
tions which nrike a difference according to current interpretation are,* (1) 
the border or its functional equivalent, (2) permanent checkpoints which are 
not the functlonai equivalent of t{ie border, |3) teir^jorary ctieckpoints, (4) 
areas ewered by rewing patrol, (5) private lands and buildings other th'in 
dwellings within 25 miles of the border, and (6) dwellings, concerning perma- 
nent checkpoints, roving patrol, and tenporaty checkpoints, different degrees 
of cuspicion are required depending on whether the officer merely stops the 
vehicle to question the occupants or whether ho searches the vehicle for 
undocumented aliens. Moreover, suspicion of alienage alone is enough to 
warrant questioning a person who is on foot cojanling hl-s imnigration status, 
while, before an officer on roving patrol Cot at a lemporacy cJ«eckpoint in the 
Ninth Circuit) may stop a vehicle to question its occupants, he must sui>i»ct 
that it contains aliens who are illegally in the United States* 'J?ho officer 
also must suspect illegal alienage In the case where he temporarily detains a 
pedestrian for further questioning abcut his inmigration status. 

Other aspects of the law which are highlighted in the pages that follow 
are warnings {at wtat point nust warnings be given, and must tl^y be Mlrarria 
warnings?), the use of force, and the consequences to iirmigration officers of 
illegal action on their part. 



V. to 's and ton*t's— Le^al and Policy itoquirementa 

ft. Cjuestxoning and Detention Hot ftmoantxng to Arneat 

Inml^irafcton officers may interrogate without warrant any alien or 
person believed to be an alien as to his right to be or remain in the Unitcjd 
States. Before questioning an individual, the immigration officer should 
identify himself as such. 

1, Where and under what circumstances? 

a. Border and functional equivalent of the border 

Travelers may he stopped at the international boundary 
and required to Identify themselves as entitled bo enter the United 
states and to show that their belongings and effects may lawfully be 
brought in< 


Section 235(a) of the irift authorizes the examination by 
Immigration officers of all aliens arriving at ports of the United 
States and the questioning under oath of any person suspected of 
being an alien concerniig his right to enter, reenter, pass through, 
or reside in the United States, or any other matter related to 
enforcement of the Immigration and Nationality Act and concerning 
his purpose or purposes in oomlng to the United Statee. 

Such questioning and examination are not limited to 
ports of entry, but may be perfomed by immigration offloera any- 
wJ)ere along the international borders and at thoao checkpoints which 
are the functional equivalent of the border, such as a point marking 
the intersection of two or more roads extending from the border 
without major intervening crossroads, or an Interior airport after 
a nonstop flight from abroad. 1/ Not all permanent checkpoints are 
the functional equivalent of the border. 

6. Checkpoints which are not the functional equivalent of 
the border 


EJotder patrol officers may lawfully stop motorists at a 
permanent checkpoint which is not the functional equivalent of the 
border without reason to believe that the particular vehicle is 
carrying aliens not entitled to enter or be in the United States. 7 / 
They may even refer motorists to a secondary inspection area for 
questioning concerning their clflzenship and iirrnlgration status 
largely on the basis of apparent foreign ancestry without violating 
the fourth Amendment, 3/ Hwever, toeder Patrol agents should rely 
on factors in addition to apparent foreign ancestry when selectively 
diverting motorists. It is current practice to stop as many cars 
passing throtgh such checkpoints as possible in order to question 
the occupants, but a search may not be made unless based on consent, 
probable cause, or a warrant. 4/ ""it is Service policy to cerate 
teirporary checkpoints in the same manner as permanent checkpoints 4a/ 
except in the Ninth Circuit, wheco any tenpptary checkpoint questioning 
must be based on articulable facts. 
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c. 


itoving patrol » area oontral 
1) Vehicles 


•Hie Suptejne Court has held that on roving patrol, 
when an officer's observations lead him reasonably to suspect 
that a particular vehicle ifiay contain aliens who are illegally 
In the United States, he may stop tlie car briefly and invest!^ 
gate the clrcunstanccs that prcwoked ttie suspicion. The officei 
may question the driver and occupants concerning tlieir citizen- 
ship and itnuigration status and may ask for an explanation of 
the suspicious circumstances, but any further detention or 
search nust be based on consent or probable cause in older to 
avoid violating the Pourth Amendment to the United States Con- 
stitution, ^ The effect of this rule is that immigratjon 
officers on roving patrol may not stop a vehicle unless they 
are aware of ^xwific articulable facts, together with rational 
inferences from those facts, that reasonably warrant the sus- 
picion that the vehicle contains aliens Illegally in the court- 
tjry. Factors whicli may be considered include the following, 

a) Objective observations, e,g. 

(1) characteristics of the area In wluch the 
vehicle is found, including proximity to 
the border and the pattern of traffic in 
tlw area; 

(2) the driver's or passenger's behavior; 

(3) aspects of the vehicle, such as fold-down 
seats and spars tire compartments where 

a person could be concealed; 

(4) whether the vehicle is heavily loaded or 
has a large number of passergets; 

(5) the characteristics of persons living in 

a foreign country, such as dress and hair- 
cut or inability to speak English; 

b) Information from outside sQurceg, e.g , 

(1) police reports if available; 

(2) Informatioo about recent illegal border 
crossings; 

(3) an anonymous tip? 

c) Experience and training 


(1) previews experience with alien traffic; 




{2} Inferencea and deduct iuons of a trained 
officer, ^ 


Ttia appearance of being of foreign descent without note, is 
insufficient to justify an investigatory stop-. 7/ 

at>e 84 ine rule has been applied by the Ninth Circuit 
to atope at benporacy checkpoints. 8/ Outside the Ninth Circuit 
the Service operates teirporary cl>eckpoints in the same manner as 
petinanent checkpoints. See V.A.l.b, abcwe. 

Ohe Ninth Circuit has further limited the officer's 
authority to question occupants of properly stopped vehicles to 
thuse occupants reasonably believed to be aliens illegally in 
the United States, 8a/ This ruling must therefore bo followed in 
*the Ninth Circuit. 

2) Pedestrians 

First, an Inportant difference between vehicle stops 
and pedestrian contacts must be discussed. When a car is 
stopped on the highway by a rwing patrol, tho driver and the 
occupants of the car are, by the mere fact of bcinrj stopped, 
bejiporarlly detained. Such an Iritrugion on ttxj privacy of the 
driver and other occupants la not justifiable unless based 
upon a reasonable suspicion tnat the vehicle contains aliens 
Illegally in the United States, ^ Flowever, when a pedestrian 
is questioned, he may walk away unless restrained by the 
officer, fbr this reason tliere Is a distinction in pedestrian 
cases between questioning on the one hand, ard teirporary de- 
tention on the other. The former has been described as requiring 
the individual's cooperation, l^/ while the latter involves 
restraint. This distinction does not exist in vehicle cases. 

The law la less settled in cases involving the 
questioning of pedestrians than it Is in cases involving 
v^lcle stops. It la Service policy that if an irtrtiigration 
officer has a teasone^le suspicion based on factors similar 
to those set forth above (in H, Degrees of Suspicion, 2) 
that a pedestrian or a person at his work site is si mply an 
alien , regardless of the legality of hia presence In the 
Unfk^ States, be may question that person as to his right to 
be or remain in the United States, 

The supreme Cburt specifically did not decide this 
question in Brignoni-Ponce . The Courts of Appeals for the 
^venth and Ninth” Circuits and for the District of Oolunbla 
Circuit have held that to question a person concerning hia right 
to be in the United States, as distinguished from detaining him, 
a reasonable suspicion of alienage is all that la required. 

It la Service policy to follow this rule nationwide and to work 
specific complaints and leads, placing emphasis on locating 



aliens enployod In violation of the IMA. ll^ 

♦me Supreme Cburt has repeatedly held that a person 
is seized for purposes of the Fourth Amendment only when hy means 
of pf^slcal force or a shew of authority his fceedcxn of tnovement 
Is restrained. 11b/ at» purpose of the Fourth Amendiment is to 
prevent arbitrary and oppressive interforence by enforcement 
officials with the privacy and personal security of individuals. 11c/ 
As long as the person to wtm questions are put by onforojment 
officials remains free to disregard the questions and i^alK away, 
there has been no intrusion upon that perso»i‘'3 liberty or pri- 
vacy which would require some justification under tho Constitu- 
tion. lid/ 


}}cfwever, the Ninth Circuit and the District Oourt for 
the itorthsrn District of Illinois have held that in a factory 
'survey where officers are stationed at the exits so that tJio 
workers within can observe them, the entire workforce within Is 
seized within the jiieaning of the Fourth Amendment . li e/ Any ques- 
tioning of persons ’'seized" in this manner must be based upon a 
reasonable suspicxon that the individual questioned is an alien 
illegally in the United States. The Solicitor General has autho- 
rized further review of both cases. Pendinvg the ultimate resolu- 
tion of these cases, special guidelines have been developed for 
operations in d^Tese jurisdictions and must bo followed hj' all 
officers located there. Outside the ninth Circuit and the Ifarthern 
District of Illinois, tte law and policies stated m tl» above 
three paragraphs apply. 

d. Private lands, other than dwellings 

section 287(a)(3) of the IDA grants to imnlgration officers 
access to private lands, but not dwellings, within 25 miles ftxxn any 
external boundary of the United States for the purpose of patrolling 
the border to prevent tiis illegal entry of aliens Into the United 
States. "Patrolling the border to prevent the illegal entry of aliens 
into the United States’" css used in that section means conducting such 
activities as arc reasonable and necessary to prevent the Illegal entry 
of aliens into tha United States. 

Service poli^, as expressed IrtO.l. 287.3, instructs patrol 
officers to inform the owner or occupant of private lanris that tliey 
propose to avail themselves of their power of access to those lands. 

If a direct challenge is made to an officer’s authority to carry out 
duties by a rancher, farmer, or plant operator, etc., the matter should 
immediately be brought to tlio attention of the office suiJorvisor, 

In most cases consent will be given in advance for extended periods; 

If not, and after all methods of persuasion, have failed. Including 
efforts toy personal Ititervicw and the placing of the landholder on 
notice of the law by registered mail, officers may gain access bo 
areas within the 25-mile area by the moat expeditious means, If ab- 
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solutely necessary. This Is an extreire measure and is to tx? resorted 
to only on the direction o£ a supervisory officer after careful 
consideration. The fences and gates should be repaired immoUately 
ard precautions taken to avoid dainagc to the proj>3rty. (Whether and 
wlfit kind of legal action may be taken against Irrmlgration officers 
who thus or othen^ise enter private land is discussed at VI below. ) 

the authority of section 287(a)(3) rnay be involved to dbtain 
entry onto land when such entry is for the purpose of patrolling tl» 
border to prevent the illegal entry of aliens. However, wlion properly 
on the land, INS offioera may question persons found there regardless 
of whether those persons are believed to be recent illegal entrants into 
the United States, 

Most of the decided cases in which private property has been 
entered do not involve open lards at the border but ratlier involve 
investigations in buildings in urban areas, portions of which are open 
to the public, such as restaurants, factories, ard hospitals, AccortUng 
to US policy, these buildings are rot encompassed by tJo grant of 
authority In section 287(a) even if they are located within ?5 miles 
of an external boundary. Although Ijmiigration officers do not need 
permission to enter the public areas of those buildings, it Is ad- 
visable to request pepnission to enter, 12/ Moreover, consent or 
a search warrant is needed to search the nonpublic areas of these 
establishments, unless there are exceptional circumstances. See v, E. 

To question a person encountered In establ ishments such as 
restaurants, factories, or hospitals regarding hU right to enter or 
remain in the United States, It is Service policy that an officer 
ftust have a reasonable suspicion based on specific erticulable facts 
ana rational inferences drawn from those facts that the potfaon is an 
alien, (See V.A.l,c,2) abwe.) Hov/ever, to detain such a person, 

It is Service policy that the officer must have a reasonable 
suspicion ttat he is an alien illegally in the United States, 

(see 3. below) and that lack of cooperation alone does not justify 
detention for further questioning. 

2, Frisk permitted? Other search? 

An officer may frisk— i.e. pat down tte outer clothing of— a 
person he has detained for questionlrq (see V.A.3, below) if he believes tliat 
the individual may be armed, in order to guarantee the officer's own safety and 
that of others. (A frisk is not appropriate where the officer dcsos not Iwvo a 
reasonable suspicion of wrongdoing and whore the subject is free to disregard 
the questions and walk away.) If the offloer feels something which may be a 
weapon, ha may reach inside the person's outer clothii^ to rettwe it, A 
limited search of this type may be made without probable cause for arrest 
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nnd wltjiout Utt absolute oertaint-y tlett Uie person Is arrtjed. The officer may 
also soairch area wiHiin the subject's reach for the sa/ne puqpose, Such a 
search Is reasonable within the tonns of the fourth Amendment. 16/ Any weapon 
seized as a result of such n limited search, and/or any other object seized 
which Ceela like a weapon but which turns out not to be one, is admissible into 
evidence in subsequent proceedings* 1^/ A frisk for weapons is justified if 
made on the basis of a tip from an Inforraant. W/ 

A pat-down search conducted as patt of a routine border inspec- 
tion may be conducted on tlK basis of a "mere suspicion." 

Any Qtlict search beyond a frisk for weapons which is not made 
at the border or its functional equivalent mist be based on consent, a search 
warranti or probable cause. 

3 * Detention or restraint not amounting to arrest 

It is Service policy that teirporary forcible detention, not 
amounting to arrest, la permissible for tl» purpose of conducting further inter- 
txjgation of a person who is reasonably suspected of being an alien illegally in 
Uw United States . 20/ 

Detention of this type is not an arrest, but information 
gleaned from the questioning mayprcwide the basis <i.e. , probable cause) for a 
subsequent arrest. 

Tha Ninth Circuit and the District Oourt for the Northern 
District of Illinois have held that in a factory survey where officers are 
stationed at the exits bo that tha workers within can observe them, the entire 
workforce within is detained, i.e,, seized, within tho meaning of the Dsurth 
AmerdmenL. ZOa/ Such a "selTure'' is not proper, tlieso courts have held, unless 
tltt officers l«ve a reasonable suspicion that all persons so "seized" ace aliens 
Illegally in the country. The Solicitor General has authorized furthar review 
of both cases^ Pending the ultima to resolution of these cases, the special 
guidelines developed for tlx>se jurisdictions must be followed there. 


4. Warnings 

In these preliminary stages of an investigation, a person who is 
questioned or who is tenporarily forcibly restrained for further questioning but 
who is not tto focus of a criminal investigation and has not been arrested, is 
not considered to be in custody, and need not bo given the fliranda warning. 21/ 
Nd other warnings are required until a determination is made to hold the alien in 
Informal proceed inga under Sect ion 236 or 242 of the Act or until a warrant of 
arrest is served. (See p. 19 and p, 2 1 regarding warnings required in other 
circumstances,) 
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5. Seizure and forfeiture of conveyances 

Inmlqraticjn officers have authority to seize for forfeiture any 
conveyance, including any vessel, vehicle, or aircraft, which is used in the 
oorwnission of a violation of section 274(a) of the Act, unless the owner can 
establish that the unlawful act was conmittfid by a person who had Illegally 
acquired possession of the conveyance, or unless tJie conveyance is being used as 
a cocmon carrier and it does not appear that the owner or otlier person in charge 
of the conveyance was a consenting parly or privy to the illegal act. The 
statute states thit any conveyance subject bo seizure under this legislation riay 
be seized without a warrant if there is probable cause to believe the conveyance 
has been used in violation of section 274 (a) and circunstances exist wliere a 
warrant is not constitutionally required, 2^ US policy requires that a warrant 
be obtained prion to seizure of any conveyance, absent exigent circumstances. 

When prob^le cause exists to seize a conveyance at the time of initial encounter, 
the conveyance may be seized without a warrant when there is a likelihood that 
the conveyance will subsequently be unavailaible for the execution of a warrant. 


6. Fact situations involving questioning 

If an officer questions or temporarily detains an individual 
pursuant to tie authority of section 287(a) (1), he must be prepared to state what 
the facts and inferences were on which the suspicion leading to tl>e contact was 
based, as his action may be challenged in adTiinistcative or court proceedings. 
Here are some sanple fact situations and the corresponding determinations of the 
courts. 


In One case the Jitrolgratlon officer had the individual’s picture 
and nana and information that he was possibly in the United States illegally, 

Ibe atop was legal, 2^/ 

In One case, the individual was with a known illegal alien, spoke 
with a distinct Spanish accent, and had trouble speaking English, Ha also appeared 
shocked when he found out tiat he was being questioned by an INS officer, Tho court 
held that unier these circumstances, the imulgration of fleer quegtionlng of tlie 
Individual concernlog hia name and country of origin was clearly justified, 23a/ 

When imlgration officers went to a restaurant after receiving 
a tip that illegal aliens were enployed ttete, it was proper to stop and question 
unlforTred kitchen help who were cunning or attempting to leave the premises.^ 

An ijrmigratlon officer noticed two men walking across a parking 
lot in the direction of a shopping center. The two men caught his attention 
because t^y were speaking in G)inese, were walking toward a Chinese restaurant, a 
known enplqyer of Illegal aliens, and were dressed in white shirts of the type 
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nomally warn by kitclien h<3lp in restourants. The court leld that these factors 
jiiptlfied at least a roaaonablo suspicion that the two men were aliens^ and the 
ijumigration o£fioer's initial approach for questioning was legitiinaU}. When one 
of the rren became nefvous and attempted tx> walk away from the oorwetsation/ the 
court held thit the officer had a right to ask him to stop and to make a direct 
inquiry about his ataUia in this country, 

An anonymous tip can provide the basis for questioning 

someone. 2^ 


Questioning was deemed proper wlien a polioenian observed a dark- 
skinned strarger walking one-and-a-half miles from the Mexican border in an area 
where illegal entry was comron and where the officer knew the area residents, 27/ 

Stopping and questioning were held proper where an imnig ration 
officer saw two Asian men, one dressed in a busboy's uniform, approach a taxi, 
and where the uniformed one got in while the other one instructed the cab driver 
where to go (indicating to t lie officer that the passenger did not speak English) 
in an area where Asian crewnen wlio have jumped ship were known to work in food 
eatablishnients. The case holds that suspicion of alienage was enough, but there 
were Indications of illegal alienage too, 2^ 

In one case Dorder Patrol agents observcxl the tracks of about 
eight to twenty people, including some distinctive chevron-marked foot^irlnts in 
an area used frequently as a crossing point by illegal aliens entering the U.3, 
from Mexico. The cigents noticed tliat these tracks were generally visible on 
weekends after clear nights. The officers deduced when such activity was likely 
to occur again, where the pick-up point probably would be, at what t lire it would 
prcbably occur, wfet type of vehicle was likely to be used, and the direction 
from which It would cane arxi to which it would return. When the officers observed 
fl vehicle which fit the pattern of their deductions, they stopped it. The man 
in the passenger seat of the camper they stopped wore chevron-soled footwear, 
and tto vehicle Wts transporting six undocumented aliens. The Supreme Court 
reversed the Ninth Circuit and praised the Border Patrol for •‘the klrd of police 
work often suggested by juries and sctolara as exanples of appropriate and rea- 
sonable means of law enforcement." ^ 

7, Oonsequencos of illegal detention (See VI.) 
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V. DO'S ana Don' t‘s— Legal and Policy Itqairetaentg 
A. Questlonirq 

1/ Almeida-Sanchez V. U.S. , 413 U.S. 266 (1973) ♦ 
y U>S. V. Hartinez-Fuecte , 428 U.S, 543 (1976). 

y 

y V. Ortiz , 422 O.S. 891 (1975). 

U.S. V. Gorao-Marin, 497 F.Supp. 432 (S.D. Fla 19 BO). 

See also U.S. v. Martinez-Fuerte , supra , at 552. 

U.S. Haxt^ll , 565 F,2d 596 (9th Clr. 1977). 

5/ U,s. V. Briqnoni-Pon ce^ 422 U.S, 873 (1975). 

6/ Id.: U.S. V. Cortez, U.S. , 101 S.Ct. 690 

(1981) ^ U.S. V. Hern andez, 486 F.2d 614 (7th Cir. 1973). 

7/ U.S. V. Briqnoni-Ponce, supra; U.S. v, Rocha-Lopez, 

527 F.2d 476 (9th Cir. 1976) 

y U.S. V. Maxwell , supra, 

8^ U.S. V. Herodia-Castillo , 616 F.2d 1147 (9th Cir. 19D0>, 
y U.S. V. Driqnonl-Ponce , supra. 

10/ Illinois Migrant Council v. Pilliod, 548 F,2d 715 (7th 
cir. 1977), mod i^yinj ^40 P.2d 1062 (7th Cir. 1976); 

Cheurq Tin <tong v. U.S. , 468 P.2d 1123 (D.C. Clr, 

1972); Au YFLau v. IMS , 445 F.2d 217 (D.C. Cir.), 
oert. denied, 404 U.S. 664 (1971); Illinois Migrant 
Council V. Pilliod , 531 F.Supp. 1011 (H.D. 111. 1902). 

12/ ILGWU V. Sur cc)c, 681 P.2d 624 (9th Clr. 1982). Contra, 

Marquez v. KileV t 436 F.Supp. 100 {S.D,H.Y. 1977). 

11a/ Ihe Third Circuit has held tlat individualized suspicion was not 
required where the Service had a tip from a reliable informant 
regarding the enployment of illegal aliens, oottblned with Indicia 
that the particular errployer did eniploy such aliens, Dabula v. INS 
665 F,2d 293 (3d Cir. 1981). 
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lib/ U.S. V, Mendenhall, 4*16 U.S. 544 (1900)? Brown v. ’Texas, 

Vi3 U.S. 47 (1979)? [Xinaway V. New York, 442 U.S, 205“' 

1979) j *lbirv v« Ohio , 39~2 U>S. 1 (1967) > 

11c/ U,S. V. Mendenhall , supta? U.S. v. Hartinez-Fuerte , 
supra at 5544 

lid/ U,S. V. Horde nholl, supra. See also Cuevas-Ortega v. 

588 F.2d 1274 (9th Cir. 1979). 

lie/ ILGt?Uv. surcck , supra? Illinoig Migrant OourysU v. Pill led , 

531 P.Supp. 1011 (N.D. 111. 1982). 

^ 0 C.P.R. 207.1(f) 

U/ Matter of AUi Ylm & Lam , 13 I&N Dec. 294 (BIA 1969). 

W Illinois Migrant Council v. Pillio d, 548 P.2d 715 {7th Clr. 1977), 

inddifying 540“Fr2<J 1062 (7th Cir. T976); Yam Kv/al v. INS , 

411 F.2d 683 (D.C. Cir.) cert, denied, 396 U.S. 877 (1969)? Au Yi Lau 
V. INS, supra. But ‘^eo Marquez v, Klley , supra. In t (>5 ninth circulF^ 
and the Northern District of Illinois, special guidelines must be followed. 
See V.A.1.C.2) abo/e. 

Illiroia Migrant Council v * pllliod , supra? C heung Tin Vtong 
V. U.S. , supra? Au Yi Lau V. INS , supra, 

!§/ Tbrry v . Ohio # 392 U.S. 1 (1967)?^ Ybarr a v. Illinois , 444 U.S. 05 (1979). 

17/ See Adams v, Williane, 407 U.S, 143 (1972); Terry v. Ohio, 
supra? Abel V. U.S. , 362 U.S. 217 (I960)? U.S. v. Hernandez , 
supra. 

Adams v. Williams , supra. 

18a / U.S. V. Sandler > 644 P.2d 1163 (5th Cir 1961). 


is/ U.S, V. Ortl4 f supra? Almelda-Sanchez v. U.S. , supra. 

20/ Illinois Migrant Council v. Pillio d, supra? Cheung Tin 
Wbng V. U.S. supra? An Yi Lau v. iNS , supra. 

20a/ IIXM) V. Surcck, supra? Illinois Migrant Councllv. pilli^, 531 F.Supp. 
loTl (N.D. IU7 1902). 

21/ Nai Chern CfKJn v. INS, 537 P,2d 566 (1st Cir. 1976)? 

Gallecios V. ms, 525 F,2d 666 (2d Cir. 1975)? Chavez- Raya v. INS , 

519 P. 2d 397T7^th Cir. 1975) , 

^ section 274(D), INA? 8 C.P.n. 274, 
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IV Hatter o£ Pzo , 13 I&N Dec. 30 (BlA 1960). 

23a/ Itijeda^tata V. U.S. , 626 F.2d 721 (9Ui Cir. 1900). 

W Hatter of Au, Yiin, & Lam , 13 IfiN Dec. 294 <BIA 1969). 

25/ Lee v. IKS , 590 F.2d 497 (3td Clr. 1979). 

Ojeda-Vinales v. INS , 523 F.2d 286 (2d Cir, 1975); U.S. 
V. Bernandez , 48^ Fr2d 614 (7Ui Clr, 1973). 

2y U.S. V. Rebon-Delqajo , 467 P.2d 11 (9th Clr. 1972). 

28/ Cheung Tin Lbnq v . U« S. f supra. 

29/ U.S. V. Cortez « U.S. , 101 S.Ct. 690 (1981). 
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0. Arrest 


1. Basas and Purpose 

Section 242(a) of the Irarntgration and Nationality Act provides 
for the arrest upon warrant of the Attorney General of any alien, penJing a 
determination of his deportability. Section 242(c) authorizes arrest of tte 
respondent at any time within six months after a final order of deportation 
Jias been entered. The law strongly favors the use of a warrant. Therefore, 
warrants are required unless a specific exception to the warrant require- 
ment exists. An officer making a warrantless arrest mist be aware of the 
justification Cor not first obtaining a warrant. 

Section 287(a)(2) of the Act enpowers an ifrmigration officer to 
arrest without warrant any alien who in his presence or view is entering or 
attempting to enter the United States in violation of any irnnigration law or 
regulation, or any alien in the United States, if be has reason to believe 
tlat the particular alien is in the United States in violation of any such 
law or regulation and is likely to escape before a warrant can be obtained 
for his arrest . 

Section 287<a)(4) gives an officer the authority to execute any 
warpnt or other process issued by an officer under any law regulating the 
admission, exclusion, or expulsion of aliens. 

Section 237*2 of Title 8 of the Code of Federal Regulations 
pro/ ides ttat the Iirmigratlon and Haturalizatlon Service may take an alien 
Into custody at any time to exclude and deport him after ho has been finally 
excluded under section 236 of the INA. Section 243.3 of those regulations 
states that when an order of dqxJttation becomes final a warrant of depor- 
tation slall be Issued in the alien's case by the district director. Once 
the wartant of deportation is issued, if the alien is not in the physical 
citstocly of the Sotvice, he shall be given not less than 72 hours notice of 
time and place to surrender for deportation. If he fails to surrender, 
as directed, he shflll be deported without further notice when located, 

Section 287(a)(4) of the Act authorizes an iirmigratlon officer 
to arrest any person without warran t for felonies which have been oonmitted 
and which are cognizable under the Tninigrationi"laws if he has rea^ to 
believe that tJie particular person is guilty of a felony and is l^iy to 
escape before a warrant can be obtait^ . Felonies for which an officer 
may^make an arrest und^rTii5 piwialon include* (1) bringing in, trans- 
porting, harboring, or aldinj the entry of aliens who are not entitled to 
enter or remain in the United States, section 274; (2) illegal entry by an 
alien for the secorxl or subsociuent tune, section 275 j (3) reentry of an 
arrested and deported or excluded alien wittxjut tl« advance permission of 
the Attorney General to reapply for admission, unless he shows that he is 
exenpt from seeking ttot advance permission, section 276; (4) aiding or 
oonspirirq to aid a subversive alien to enter the United States, section 
277; and (5) importing or harlx>cing aliens for any inmoral purpose, such as 
prostitution, section 27B. 
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Anong othet felonies which fall within the jyriscilction of t\Xi 
SecvioG are those described In sections 242(e) and 266(d) of the IIIA as 
well as certain ones in Title 18 of tlie United States Oido relating bo false 
personation, nationality and citizenship, and passports and visas. rOt a 
nore conplete and descriptive listing, see I&NS ImestiQator’s Eiandboo)^ , 
Apperdi't 5-5A and 5-5B. 


T\'ie Act clearly gives Imnigration officers the dual authority to 
make arrests either for the purpose of holding an alien for matters relating 
to civil administrative proceedings— and this includes the possibility of 
arrest after a final order of deportation or exclusion has been entered — or 
for the purpose of cofnnencing criminal proceedings, or both. 


The Fourth Amendnent, in pertinent part, guarantees ’’the right 
of the people to he secure in their persons. . .against unreasonable searclias 
and seizures, *• and provides that *'ro warrants shall issue, but upon probable 
cause, supported ty oath or affirmation, and particularly describing. «. the 
persons.,, to be seized," If a warrant must be based on probable cause, an 
arrest without a warrant rust have no less firm a basis. An arrest, 
therefore, with or without a warrant, and whether for deportation purposes 
or for Criminal prosecution, must be based on probable cause. 1/ 

In many cases, the initial contact is not the arrest but 
questioning based on reasonable suspicion of alienage or of Illegal presence 
in the United States, 'fliis questioning may result in answers or behavior 
or both by the person being questioned which will provide probable 
cause to make an arrest, ^ 

2* When may an arrest be made without a warrant? 


A warrantless arrest is permitted by statute only if the 
iirmlgratiDn officer reasonably believes that the Individual io likely to 
escape before a warrant can be obtained, 3/ Accord Jngly, an arrest without 
a warrant is unlawful where the officer has no reason bo believe that tto 
suspect is likely to escape. ^ 


B;lxJence of previous escapes or evasions of limigration author- 
ities may prwlde reason to believe that escape is likely again, V For 
ex^ie, an officer who discovers an alien with an altered resident alien 
card can ma)^ the arrest without a warrant, 5a/ Lack of ties to the community 
such » or a gob, may indicate the likelihood of escape or 

, Ihresent behavior, such as attcinpted flight frem the presence 
Of the Vrmlgratiori officer or nervous behavior suggesting that the suspect 
Is looking for an opportunity to run, may justify an arrest without a 
warrant, 6/ if the suspect la in an automobile, the mobility of tie vehicle 
obtainS^^y^^ ^ likely to escape before a warrant can be 
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3. 


Prisk tx^rnittccl? Ot-lipr search? 


Prior to accc'it an officer may “frisk" — l.<J, pat down the outer 
clothing of — a person he has teirporarily detained if he reasonably believes 
ttvxL the individual may he arniM}^ in order to guarantee his own safety and 
that of others. ^ if he feels soaiethirq wh^ch may be a weapon, he may 
rGech inside of the person's outer clothing to teirove it. A limited search 
of this type may be mafle without probable cause for arrest and without the 
absolute certainty tlvit the person is armod. The officer may also search 
the area within the subject's reach for the same purpose. Such a "search" 
IS reasonable witiun ttie terms of the ftourth Arcrd/rent, 8/ Any weapon 
soiled as a result of such a limited search, and/or any other object seized 
which feels like a weapon but which turns out not to be one, is attnissible 
into evidence in a subsequent prooeeding. 9/ A frisk for weapons is justi- 
fied if made on tie basis of a tip from an informant. 10/ 

'Ihis paragraph apiilies prior to arrest. Once an individual has 
actually been placed under arrest, a cotrplete search may be made of his 
l^rson and of ttw area within his teach and control. Horecwer, once a 
lawful arrest is made, the officer is authorized to accompany the arrested 
IXirson to his home and has a right to remain literally at his elbow at all 
times. An officer thus lawfully within a dwelling is in a position to 
observe what is In plain view and to take appropriate action. 10a/ This, 
hewever, is not license to search the area beyond the roach and control of 
the arrested person, 

Tte Supreme Court tea held that, incident to the lawful arrest 
of fln occupant of an automobile, the entire passenger canpartment may be 
searcted pursuant to the "iirmodiate reach" doctrine. lOb/ See V.C,2. for 
search Incident to legal arrest.) 


Arrest procedure 


a. Criminal 

1) Defendants 

Tte United States Attorney detetmines, cn tte basis 
of all tte evidence, whether authority should be granted to file 
a coflplalnt. If criminal charges are to te brought, tte arrested 
IxitBOn must be taken before tte nearest available officer 
enpowered to conmit persons charged with offenses against tte 
laws of the United States. 11/ This procedure Is separate from 
arel additional to tte one tHt most be followed for exclusion 
or deportation proceedings. <See b. C^il below.) If a ^reon 
arrested without a warrant is not takenoefore a committing 
magistrate without unnecessary delay, any statement taken during 
the period of unnecessary delay is inadmissible in court, 12/ 
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2) Material witnesses 


Under the Bail Reform Act of 1966, amerriin^j 18 U.S.C. 
3146-52, 3D41, 3141-43, ard 3568, a material witness \n any 
criminal proceeding is entitled to the same treatment regarding 
conditions of release as arc defendants accused of noncapital 
offerees, if it IS shown tliat it may become inpracticable to 
secure his presence by subpoena. He shall be released on per- 
sonal recognizance or upon the execution of an unsecured appear- 
ance bond in an anount specified by the judicial officer before 
wton he appears unless the officer determines, in tlie exercise 
of his discretion, that such a release will not reasonably 
assure the appearance of the person required. If the latter 
determination is made, the gudiclal officer shall impose the 
first or any oonbination of five conditions of release listed 
^in 18 U.S.C. 3146(a). 

A person for whom conditions of release are irrposed 
and who after 24 hours ficm the time of the release hearing 
continues to be detained because he cannot meet tJie conditions 
of release shall, upon application, be entitled to Iwe the 
conditions reviewed by the judicial officer who imposed ttiem, 
or, if he is not available, by any other judicial officer 
in the district. If tj-e person is not tliereupoo released, the 
ludicial officer shall give the reasons for continued detention 
in writing. 


Section 3149 of 18 U.S.C. prwides that Jio material 
witness shall be detained because of Inability to conply with 
any condition of release If the bestlnony of such witness can 
adequately be secured by deposition, and further detention is 
not necessary to prevent a failure of justice. 

The Supreme Court has held that prompt deportation 
of illegal alien witnesses is justified if the United States 
Attorriey maJeea a good- faith determination that they possess no 
evidence favorable to the defendant in a criminal prosecution. 
However, sanctions may be imposed on the Gwernment for deport- 
ing witnesses if the criminal defendant makes a plausible showing 
that the testimony of the deported witnesses would have been 
material and favorable to the defense in ways not merely cumula- 
tive to the testimony of available witnesses. 12a/ This decision 
tos the effect of permitting the Gevernment bo continue, in 
moat cases, its practice of charging smugglers and transporters 
with bringing in or transporting a limited number of aliens and 
of holding as material witnesses only those aliens with whose 
transportation the defendant is charged. 
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b, CivU 

The tegulatlona ptcwide that an alien arresteii without a 
warrant uncJer section 2a?(a)(2) of the Inmigration and Nationality 
Act sliall be taken without unnecessary delay before an officer other 
than the arresting officer and examined concerning his right to entet 
or remain in the United States, If no otter qualified officer is 
readily available and it would entail unnecessary delay to take the 
alien before another officer, the arresting officer may examine tte 
alien if the conduct of such an examination is pact of the duties as- 
signed to him. This procedure is limited to the context of exclusior 
and dictation prooeedlngs. The purpose of this procedure Is to 
decide whether there la prima facie eviderce of attenpted illegal 
entry or of illegal presence in the United States to warrant holdir^ 
exclusion or deportation proceedings, U/ This procedure la separate 
from and additional to the one that must be followed for criminal 
prosecutions. (See a. Criminal , 1) Peferdants , abwe, ) 


5, Vtaminqs 

When an alien is served with a warrant of arrest in deportatior 
proceedings, or after an examining officer has determined that formal exclusion 
or deportation prooeedlngs shall be instituted against an alien wto has been 
arrested without a warrant, the alien shall be advised of the reason for his 
arrest, of his right to be represented by counsel of his own choice at no expens 
to the Gcwernment, and of the availability of free legal services programs and c 
organizations recognized pursuant to 8 C,F,R. 292,2 located in the district whet 
the proceedings are to be held. He shall be given a list of such programs. He 
shall also be advised that any statement he may make may be used against him in 
subsequent proceeding . 14/ If tte alien was arrested without a warrant, he shal 
be ad/lsed that a decision will be made within twenty-four hours as to whether h 
will bo continued in custody or released on bond or personal recognizance. 

If only exclusion or deportation proceedings are conteirplated, complete Miranda 
warnings are not required, because deportation and exclusion proceed irgs are 
civil, not criminal, in nature. 16/ However, if a criminal prosecution is 
conterrplated, the full Miranda warnings must be given before any questioning one 
tte suspect is in cistodyVT?/ 


6* Consequences of illegal arrest (See VI.) 



B. Arrest 


1/ DeDortatlon cases: Cabral-ft/Ua V. INS, 589 F.2d 957 
(9tn Cir. 1978), cert, denied, 440 920r Mi n-Shey 

mm V, U,S., 617 P,2d 201 {10th ar, 1980); 

GalleqMTVr INS, 525 F.2d 666 {2d Clr. 1975) J Oj^- 
Vinalirv. ins; 523 F.2d 286 {2d Cir. 1975); Cheung 
Tin Wbrw v,'"Urs. , «8 F.2d 1123 {D.C. Cir. 1975); Au 
yi Lau V, INS, 445 F.2d 217 {D.C.), oert, denied, 404 
U.s. 864 fl971): Yam Sanq Kwai v. INS, 411 F.2d 683 
(D.C. Clr.)/ cert, denied, 396 U.S. 877 (1969). Criminal 
cases: U.S. v. Cantu. 519 P.2d 494 (7th Cir.), cert, denied, 

423 U.S. 1035 (1975); U.S. V. Rsbon-Delqado , 467 F.2d 11 
(9th Cir. 1972) (may be police oEficer rather than iirmigra- 
tion officer— same standard); ttoa-ltodrjcmez v. U.S, ,410 
F.2d 1206 (loth Clr. 1969). 

2/ Avila-Galleqoa v. It;s, supra; Oieda^-Vinales v. INS, supra; 

U.S. V. Cantu supra; Cheung Tin Wong v, U.S., supra; ^ 

Yi Lau V. |T« , supra; Yam Sang Kwai v. INS, supra, 

2/ Section 287(a) (2) and (4), 

4/ U.S, ex rel. Martinez-Arcfosto V. Mason, 344 F.2d 673 
-/ (2d Clr. I966rr"' ’ 

5/ Yam Sam Kwai v. INS, supra; Non Keung Kung v. D.D*, INS, 

356 F.Supp. 571 (E.D. MO. 1973). 

^ U.S. V. Iteyea-Oropcsa , 596 P.2d 399 I9th Clr, 1979). 

U. S. V. Garcia , 616 P.2d 210 (5th Clr 1980); United Sta tes 

V, Her nardez^Itojas , 470 F.Supp 122 (E.O.N.Y. ), affirmed, 

?I5 P,2d 1361 (2d Cir. 1979); Au Yi Lau v. IHS , supra; U.S. 

V. Heza-^^aropos , 500 P.2d 33 (9th Clr. 1974). 

1/ U.S. V. Oemandez"’ tolas , supra; U.S. v. Cantu , supra. 

8/ Terry v. Ohio , 392 U.S. 1 (1967); Ybarra V. Illinois , 444 U.S, 85 
(1979); U.s7~v. Hemandez-Rp-^as , supra. 

^ See Adams V. Hllliams, 407 U.S. 143 (1972); Iferry v. Ohio, 
supra; Abel v. U.S., 362 U.S. 217 (I960); U.S V. Hernandez 
406 F.2d 614 (7th Cir 1973), oert. denied, 415 U.S. 959 (1974) . 

10/ Adaira v. Williams , supra. 

10a Washlmton v. Chrianan , U.S, , 102 S. Ct. 812 (1982) . 
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10b/ Bolton V. 453 U.S. 454 (1981). 

^ 8 C.F.R, 287, 1(d), 


12/ Fedetal Rules of Qrittitnal pttjcedure, Rule 5(a), USCAj fiallotyv, U>S. , 
354 U.S. 449 (1957) j United States v. Sotoi-Lcpez, 603 F,2d 789 {9tb 
Cir 1979). 

12a/ U.S, Vt Valenzuela>>De i mal , ll.S, , 50 U.S.b.W. 5108 (July 2, 1982) 


13/ 8 C.F.R. 287.3; Hln-Shey Hung v, U.S. , 617 F.2d 201 

(10th Cir. 1900), Yiu Pong Ctieung v. IWS, 418 P, 2d 
460 (D.C. Cir. 1969). 

14/ 8 C.F.R. 287.3 and 242.2(a); Navia-Duram v. INS, 

568 F.2d 803 (1st Cir. 1977). 

8 C.F.R, 287.3. 

W Hal Chein Chcnv. IN S, 537 F.2d 566 (1st Cir 1976); 
Navia-IXiran v. supra? Chavez»’Raya v. IHS , 519 
P,2d 397 (7th Cir. 1975); Ti^XIa’G^'l^os v. IMS , supra, 

il/ See Mathis v. U,S. , 391 U.S. 1 (1968). 
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C, Search 


1, Frksy and Iwited search 

An officer may frisk — i,e« pat down the oufer clothing of— a 
person he has beiiporarily detained if be believes that the individual may 
be armKlj in ocder, to guarantee the officer's own safety and that of 
others. 1/ If the officer feels something which may be a weapon, he may 
reach inside the person's outer clothing to rcmcwe it. A limited search 
of this type may txs made wit tout ptobable cause for arrest and without the 
absolute certainty ttot the person is armed. The officer may also search 
the area within the subject's teach for the same purpose. Such search is 
reasonable within the tenis of tha Fourth Awsndment. 1/ Any weapons seized 
as a result of such a limited search, and/or any other object seized which 
feels like a we^n but which birns out not to be one, is admissible into 
evidence at subsequent prooeeditgs. ^ A frisk for weapons is justified 
if frade on the basis of a tip from an informant. 3/ 

If no arrest is made but there is probable cause to arrest 
or to search, officers nay, without violating the person's Fourth 
Amenrinant rights, tertporariiy seize a suspect and conduct a search 
strictly limited to the area within the suspect's iirmediatc reach and 
control and only to that which is necessary to prevent the destruction 
of evidence, 4/ 

2. Search of person incident to legal arreat 

a. Dasis for search 

When a person has been lawfully arrested and is in custody 
a oonplete search may be made of his person pursuant to the arrest. 
Such a search, even though made without a search warrant, cbes not 
violate the subject’s Fourth Amendment rights. ^ This type of search 
may be itade regardless of whether or not the officer suspects that 
the subject may be armed, 

The purpose of this of search is two-fold. First, It 

IS performed to protect the officer and others and to insure that the 
prisoner retains no means for escape, 7/ and second, it is made to 
prevent the destruction of evidence of the offense for which the 
subject was arrested, 8/ A search pursuant to an arreat for deporta- 
tion is analogous to and no more limited than a search pursuant to an 
arrest for crime, as the need for proof is equally great. ^ 

b* Pettnissible extent of the search 

Pursuant to a lawful arrest an officer may, without a aearct 
warrant, warch the person of tha arrestee, 10/ and, at the time of the 
arrest, the vicinity of the arrest within the teach and control of tlie 
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acres tee wtece he might galx^ possession of a weapon or piece of 
evidence. IV Ttis officer may seize articles which he sees the arrestee 
trying to hide, Vy Even when a lawful arrest is made an officer aa 
a private person rather than under the authority of the IMA, a search 
incident to the arrest may be made, and the same rules apply. H/ 

Strip searches are perfonred only when probable cause exists 
to believe that weapons or docunentation are being secreted by the 
arrested person. A strip search is always conducted by an officer 
of tte same sex. 13a/ 

Body cavity searches are performed only where there is specific 
information that a weapon, documentation, or other contraband is 
being secreted by the arrestee. When performed, they are always 
performed by a physician, with an officer of the same sex present. 13a/ 


If the person is arrested inside a house, only that area 
which is within his reach may ordinarily be searched pursuant bo a 
lawful arrest without a search warrant, W If he is arrested outside 
or near a tiouse, the touse may n^ constitutionally be searched except 
in special circonstances, won wtere there Is probable cause to search 
tt» fiouBC. IV So»te exceptions are consent, response by the officer 
to an emergency, hot pursuit of a fleeing felon 17/ (seldom applies 
to an alien lllegmy in the United States), evidence in the process 
of destruction, ^ or evidence about to be renewed from the jurisdic- 
tion. ^ Another exception, at least in the Fifth Circuit, gives 
officers the right to conduct a quick and cursory check of a residence 
after an arrest has been made when they have reasonable grounds to 
believe Uiat there are otter persons present Inside the residence who 
might present a security risk, 'ibis is true whether the initial 
arrest was made inside or outside the residence. ^ The purpose of 
this cursory search is to check for persons, not things, and the 
search is justified only when It is necessary to allow the offirars 
to carry out the arrest wit tout fear of violence. (The Ninth Circuit 
has stated ttet such a protective search is authorized when the 
officers teve gone to a person’s residence for purposes of interrogation 
and wliarc ttere was no probable cause to arrest the person at the time 
of the interrogation. 20a/) 

o. Warnings 

See V.A.4., p. 12, ato V.B.5., p, 19 regarding warnings 
required in connection with questioning, temporary detention not 
amounting to arrest, and arrest. 
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Although lUrarda warnings nust be given to a person wlw is 
custody in conteirplation of a criininal prosecution prior to i nteri ogati 
him or taking a statement from him for use in a flubsevgucnt criminal 
prosecution, these warnir^s need not be given to an arrestee In custody 
prior to seizirq a piece of evidence from him for later use in a trial. 
Evidence of a ronoomtnunlcative nature may be taken from an arrestee in 
custody without violating his Fifth Amendment privilege against solf- 
ircrimination. ^ However, this Is a fine distinction, and unless all 
conmjnicatJon is unlikely or inpoasible, as for Gxa;rple, before an 
interpreter arrives, the safer course is to give the appropriate 
warnings unler 8 C.F.R. 236.2(a), 242.2(a), or 287.3 after a decision 
has been made to hold the alien in deportation or exclusion proceedings 
Of the Hirarda warnings, in cases where criminal prosecution is 
oontenplated~ 

d.» What may be searched for and seized 

1) Evidence of the suspected offense 

Officers may search for weapons and for instrumenta- 
lities, fruits, and evidence of the offense for which the subject was 
arrested. Such evidence — for exanple, controlled substances found in 
the trurtk of an autcm^bile— may, of course, be seized. 22/ Persons, 
as well as objects, may, be searched for and seized. 22a7 

2) Evidence of other offenses 


It is ptoper to seize evidence of the corrmlssion of 
ary crime or offense when It is discovered in the course of a lawful 
search, even if it is evidence of an offense other Ll^n the one for 
which the person was arrested. 2y 


3. Search of vehicle 


a. Location 


1) Border or functional equivalent of the border 

Searches at the border or its functional equivalent 
must meet the Ftoutth Amendment requirement of reasonableness. 2V 
However, neither a warrant nor probable cause is required 
to satisfy the constitutional requirement, 25/ It is reasonable 
on the basis of national self-protection to stop every traveler 
at an international crossing and ho require him to identify 
himself as a person entitled to admission and his beloralma as 
effects which may lawfully be brov^ht in. ^ 
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2 ) 


Elsewhere (at checkpoints whicH ate not the functional 
^uivalerit of the hotter and on ro/inq~patrol) 

DortloL patrol amenta nay not lawfully search a 
vehicle at those permanent checkpoints which are not tie 
functional equivalent of the bonder without consent, probable 
cause, or a search warrant, TJ/ though they may stop 
^ question rotorists at such checicpoints without reason bo 
boli'evQ that the particular vehicle is carrying aliens not 
entitled to enter or be in the United states* Similarly, any 
search of vehicles stopped at temporary checkpoints which are 
not the functional equivalent of the border or by rowing patrols 
must be based on consent freely given, probable cause, or a 
warrant, 2j|/ 

b. Pennlsslble extent of search 

1) Search of occupants of vehicle (See C,l. and 2. above ) 

2) Search of interior andf/or trunk of vehicle 

At the border or Its functional equivalent immigration 
officers may boaixl and search any vessel, aircraft, railway 
car, or other conveyance or vehicle in which they believe 
aliens are being brought into the United States. ^ Elsewhere, 
l»c., at those checkpoints which are not the functional equivalent 
of the border, arrf on ro/ing patrol, any search of the vehicle 
for persons, cbjccts, or substances which ace not in plain view 
must be based on consent freely given, probable cause, or a 
valid search warrant. Probable cause may be supplied by infor- 
mation from or nervous bei-avior of the vehicle's occupants? 
persons, cbjccts, or substances in plain view? or the smell of 
marijuana, ^ 

atw Supreme Court Ms held that where officers have proba- 
ble cause to search an entire vehicle, they may conduct a warrantless 
search of every pari of the vehicle and its contents, including 
all containers and packages, which may conceal the object of 
the search. 3^ Ibe scope of the search is defined by the 
object of the search and the places in which there is probable 
cause to believe it may be found, and not by the nature of the 
container in which the contraband may be concealed. Fbr eitairple, 
probable cause to believe that undocimented aliens are being 
transported in a van will not justify a warrantless search of 
a suitcase. 

However, probable cause alone is not aifflcient to justify 
the warrantless search of any mew able container that is believed 
to be carrying contraband when the container is originally found 
in a public placje and subsequently is placed in a vehicle which 
is not otterwlse believed to be carrying contraband* yy A warrant 
must be obtained to search such a container, 
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Siipwme Onurt \\\<i tl«t, inctiloiiL t/) tU' lowCul 

atrost of an occo{'vint of an auUiiohlU', Ukj antin' 
ocxtpartn’iGnl nwy bo iicaicliod pninuanL lo tli<' 
tkxjtrijio. 32/ 

Cl Sol 7 uto anci Corfoituto of oortvcyanco«i 


Inmlgiration oCflouiro Iwo auttmity to i.ol7<> fur toifoUiiio 
any oonvoyonce, including any vc'3<-/»l, volilclo, oi alMnaft, which 
lo used in tho oomnioaion of a violation of noction J/4(n) of 
tha Act, unless Uk ownei urn c«>Uibliali tfvil Lfw ufilawCul out 
was conmittGd by a porbon who h{«l illegally acguluxl jx5*mi'‘t'jlon 
of the convoyonco ol unlcao trw convoyatKo in ixilny nicd an a 
CJownon carrier anl it doGa not apjxjar that tfw ownt'i oi otlwt, 
person in chntge of tl*' convoyaivcu wa?i n ronnontlng jvitty or 
privy to the illegal act. 3V VlKs nUtute nUitan that any 
convoytuwe subject to seizure untloi thin loginlation nuiy Itj 
seized witliout a warrant if thera la pix)b.il>lo cauno lo lH*Uove 
tl» conveyance Im boon used in violation of fjootlon .'M{a) and 
ciiTJumstancos exist wfwte a warrant is not runnL I tin tonally 
required. KJ3 jolicy requires that a waiiafit Ikj d><ainitl prior 
to seizure < absent exigent ciicuinstAncos. Wh(*n pixUwbb* caviso 
exists lo seize a conveyance at tfie time of initial c'rjcovjnLet , 
the conveyance inay bo eei/cxi wittiout a watiant when Uiotu in 
a likelihood tlvit tho conveyance will fjub»#cquenlly to unavail- 
able for tJiQ execution of a warrant. 


Search of residence or business cabal)! ishn ent (f>oo V.ll. rhtotli>j 
Dwellings oi Dusiness KatabliGhiivQnLo) 
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^ U.S. V. ftoblnson , 414 O.S. 218 (1973); /hel v. U.S. , 
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187, 189 C5th Cir, 1967); Itbrnas v. U.S, ,T72 P.2d 252, 
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20/ U.S. V, Drlqroni-Ponce, 422 U.S. 873 (1975>} U.S. v. 
Maxwell / 565 F.la 296 {9th Cir> 1977). 

^ Section 235{a) , IMA. 
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CantU / 504 r.2d 387 (5th Cir. 1974)- But see U.S. v. 
Pereg / 644 F.2d 1299 {9th Cir. 1981). 
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D, Driliertrq Private I^nds Within 25 Wilea o £ Any ti^<tGtnal a'juitiaty of ttx? 
United States for the ^rpose ot PatrolTitxi U)o Bordo r to"(H~cv orit 
Illegal Enn:v of Aliens 

1. Basis for action 


Tha secorvd clause of section 2B7(a)(3) of Uie ImmlgLaLion and 
Nationality Act gives immigration offioeis accesa, wittmt watrant, to 
private lar¥as but not dwellings, within 25 miles from any extern il lourtlniy 
of the United States, for the purpose of patrolling the boriier lo provont the 
illegal entry of aliens into tie United States. Section ?B/.1(C) of 0 
C.P.R. defines pa trolling tlie border to prevent ttxj illegal ontry of 
aliens" to mean conducting such activities as are loasonable and necoenary 
to prevent the illegal entry of aliens into the United States. 

Patrol officers ore Instructed to "Inform Uw owrvjr or occij|\int 
of private lands that tliey propose to avail tbemsolvos of tfioir iwer of 
access to those lands* If a direct challenge is made of an officer's 
authority to carry out duties by a rancher, farmer or plant oputator, etc., 
the matter should immediately be brought to the attention of tlxj of Lice 
supervisor. In most cases consent will be given In advance for extenJeil 
periods; if not, and after all methods of persuasion have failed, inclixMng 
efforts by personal interview and the placing of the InrxItioldeL on fvoi ice 
of the law by registered mail, officers may gain access to arena within tfk» 
25-mile area by the most exited it lous r^ans, if absolutely noceneniy. This 
is an extreme measure and is to be resorted to only on the ditoction of a 
supervisory officer after careful consideration. Hw fences and iiates 
should be repaired immediately aneJ precautions taken lo avoid da/nnijo to Llw 
property." 1/ 

The authority of section 287(a) (3) may bo invokal to obtain 
entry onto land when such entry is for the purpose of patrolling the l»tx!or 
bo prevent the illegal entry of aliens. 

Moat of the decided oases in which private property has boon 
entered do not involve open lands at the border but rat hor Involve 
investigations in buildings in urban areas, portions of which ore o^Ksn to 
the public, such as restaurants, factories, and hospitals. Accord irrg to 
Iffi policy, these buildings are not encompassed by tl« giant of auttwrlLy 
in section 207(a)(3) even if they are located within 25 miles of an extoinal 
boundary, Although ImraigraLlon officers do not need permission to ontor tfw 
public areas of these bulLdlrgs, It Is advisable to request ixjtnnion ion to 
enter. Moreover, oemsent or a search warrant is needexi to aeaich Uvj rr^n** 
public areas of these establistvnonts, unless there are exceptional circums- 
tances. See V*E. 

2. When, if ever, is trespass ‘|U3tlfiable? 

Pretn time to time an inrolgration or police officer is said to 
have trespassed on private property, and It Js alleged that a soatch or 
seizure made under those circumstances is unlawful. 
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•nie lawfulness of the search or seizure deperxls on whether or 
ot it is reasonable under the Fourth Amendtent to tte constitution, i.e , 
he t her or not a warrant is required, and, if so, wtetlier the warrant is 
alld and a proper search is made pursuant to the warrant. 

Regard ing any alleged trespass, the courts have bald either that 
t is not a trespass at all if the officer enters private property in the 
erformance of his duty and acts within the scope of hxs authority, 2/ or 
hat, if the officer Is engaged in the performance of his duty, trespass is 
uatifiable and therefore of no consequence. 3/ 

Within twenty- five miles of any external boundary of the United 
tates, entry onto private lands, but not dwellings, is ^Jecifically 
uthorizcd ty statute. ^ An entry under these circumstances would rot be 
trespass. 


Ueyond 25 miles from any external boundary, entry onto private 
ands by Imnlgration officers is not specifically autlwrized by statute, 
here is, however, cxxiaiderable case law holding that the Fourth /Vr^ndment 
oes not apply to entry onto so-called "open fields" by a law enforcement 
ifflcer in the performance of his official duties. 5/ The term "open 
ielda" has been construed as applicable to private lands, not including 
wclllngs, which are beyond the curtilage (an area of domestic use ijnrediately 
urrounding a dwelling and usually, but not always, fenced in with the dwelling), 
ven if these lands are not observable from outside the owner's land. 5^ 

Itie protection which the law affords an officer is predicated 
ipon the assumption that he is acting strictly within the scope of his 
nployment, is engaged in the performance of I, is official duties, and has 
dentlfied himself as an irnnigration officer to the person in charge of the 
ocation. The following are some instances in which an immigration officer 
lould be considered to he acting within the scope of his authority by 
ntering onto private lands more than 25 miles from any external boundary, 

1) his purpose is bo serve a warrant of arrest or of deportation on an 
ilien who he has reason to believe is there? (2) be has definite information 
J»t an alien in the country in violation of law is on the land and is liJ«ely 
jo absoOTva before an arrest warrant can be obtained, or (3) the location is 
xie which Ja notorious for the presence of aliens who are in the United States 
.n violation of law. 

The Supreme Court tea ruled that law enforcement officers may 
inter upon private property to make warrantless arrests, provided the arrest 
^ based on probable cause and the person is In plain view. ^ Moteo/er, a 
(aspect may not defeat an otherwise proper arrest by retreating to a "private 
dace." ^ Interference with a federal officer's atteirpt to make such an 
irreat can result in a felony conviction under 18 U.S.C, U1 or section 
574(a) of the Act or both. 2/ 

Officers questioning persons in any location except the functional 
jquivalent of the bonier moat adhere to Service policy as set forth on page 
) of this Manual ooocernirq the questioning of p^estrians. If a direct 
jhallengo to the officer's authority for being on the lard is made by the per- 
son in charge at the location, the matter should iitmediately te brought to 
the attention of the officer's supervisor. 
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D. Ehteylnq Private Lards Within 25 Mllea of Any External 
Bourvdairy of the Uolted States Cor the Putryose of 
Patrolllm the Boeder to pcCTent Illegal Entn/ of Aliena 


O. I, 287.3* 

Schindelarv, Hichaud i 411 F*2d 80 (10th Cir*), cert* denied, 

39S U*S, 9S6 (1969). See also WaUtei: v. Geottjia, 417 

P. 2d 1 {5th Cir. 1969). 

U.S. V. Olxve r, 696 P.2d 356 (6th Cir. 1982); l).S* v. Knight , 451 
P,2d 275 (5th 'Clr* 1971); Taylor v. Fine, 115 F.Supp. CO (STd. Cal. 
1953). See also Giacona v. U.S. , B7T72d 450 (5th Cir. 1958), OGiU. 
denied, 358 U.S. 073 (1958). 

Section 2a7(a)(3), IMA. 

Hester V. Ui.S., 265 U.S. 57 (1924); U.S, V, Oliver, supra; U.S, v. 
WltLiams , 59rF.2d 451 (5th Cir. 1978); U.S. v. Dasile , 569 F.2d 1053 
(9th Cir, 1978); U.5. ex rel. Salkenv. Bensingcr , 546 r.2cl 1292 (7tJi 
Cir, 1976), cert. deni^,-43l "u.S. 930 (1977); U.S. v. Diai-Seejov ia , 
457 F.Supp* 260 (D* ^a. 1978)* 

U.S. V. Oliver * supra. 


U.S. V. Santcina , 427 U.S. 38 (1976). 

U.S* V. Varkonvi ; 645 F,2d 453 (5th Cir. 19B1). 
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El faltering i:vrelllnns or Business Egteabl l ahirents 

1. Basis for warrantless search 

Only under very special clrcimstarvces is tl-e search without a 
search warrant of a house (or apartment, hotel room, business office) 
justifiable and hence rot a violation of die fourth Amerdn«nt, which 
guarantees the right of the people to be secuco in their persons, houses , 
papers, and effects against unreasonable searches and seizures « This is a 
most precious right, and the general requlretnent that a search warrant be 
obtainexi Is not lightly to te dispensed ifiith. 1/ 

W)«n a person Is lawfully arrested just outside his house and 
there is prcbable cause bo secirch the house, the house may not const its t ton- 
ally bo seaVched without a search warrant unless there is special gustift- 
cation. 2/ {See V.E.l below. ) E^?e^ when a person Is arrested inside his 

house, a cotTplete search of the l»use rvay not constitutionally be roade with- 
out a search warrant . Generally, only the arrested person hi^nself and the 
area within hia teach ard limvediate control may be searched; (1) to prevent 
the arrested personas escape, (2) to protect ths arresting officer and others 
against the possible use of weapons, or (3) to prevent the corconoealirent 
or destruction of evidence. V ** There is no ocxuparable justification, 
however, for routinely seafrehTng any room other than that in which an arrest 
occurs-” or, for ttot inatter, for searching throi^h all the desk drawers oc 
other dosed or concealed areas in that toom itself. Such searches, in 
the absence of well-recognirod exceptions, may be male only under the 
authority of a search warrant. The 'adherence to judicial processes' mandated 
hy the fourth Amerdnient requites no less," y 

Pn^iable cause to arrest alone or even possess lod of an adminis- 
trative arrest warrant is not sufficient, absent exigent circimstances, to 
justify on officer's entering a dwelling without consent in order to effect 
an arrest. ^ 

2» Consent 

A search warrant Sa not required, however, nor is probable cause, 

If a person legally entitled to do so consents to the search. In this 
regard, a hotel clerk or manager may not effectively consent to the search 
of a hotel guest's room until the guest has checked out and abandoned 
possession of the room, ^ ror will a landlord's consent to a search of his 
tenant's rented house mcdce such a warrantless search constitutional, y 
While employers may consent to a search of work areas, they may not consent 
to the search of occupied dormitories or cottages which they nvay prewide 
for their workers, V ikwever, a party with cotmoo authority ewer the 
premises may effectively consent to a search, as where a wexnan who shared 
a bedroom with the arrested party consented to a search of their bedroom 
aol of the rest of the house where they lived with the woman's parents and 
child, y 


Consent to a search nust be voluntary, and the burden is on the 
Gewerrment to prove that consent was freely and voluntarily given. Ftor 
this purpose the officer should ask the person whose consent is requested 
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to sign the Poem I-214-S, Consent to Search Premises. If tlje person denies 
consent, or if he consents to the search orally bat refuaea to sign tiie 
form, that should be noted by the officer on the form, 

Ttere is no requirement that the person wlxine connont for the 
search is requested be aduised of his right to refuse to allow Llw aeaich 
without a warrant. As long as it la not coerced by threats or foico, or 
granted only in subnisslon to a claim of lawful authority, his coment ii» 
valid, and the resulting search is reasonable. ^ 

A search must bo strictly tiefl to arxl justified by the circum- 
stances which tendered its initiation permissible, 1^0/ 

3. PctJbable cause alone in exceptional circumstance a 

The search of a louse, therefore, is justified by a search 
warrant or the consent of a person entitled to consent, ot , in exceptional 
c ire ui stances such as the following, by probable cause alonet (1) tlw 
officers are responding to an emergency, 11/ <2) they are in hot pursuit of 
a person fleeing from an arrest which Iwl been set in motion in a public 
place {search, ys ttot reasonably necessary to prevent dangers tJ«l \\t* 
subject at large in the house may resist or escape), 12/ {3) evidence is in 
the process of being destroyed, 13/ (4) evidence is about to t» roiTWcd from 
the jurisdiction. 14/ 

Another exception, at least in the Fifth Circuit, gives officerB 
the right to conduct a quick anrl cursory check of a residence after an 
arrest has been made, when they have reasonable grounds to believe tint 
there are other persons present inside tlie residence who might present a 
security risk, This is true whether the initial arrest was made inside or 
outside the residence, ly Hie putxxise of this cursory search Is to cliock 
for persons, rot things, and the search is only justified wtion it is 
necessary to allow the officers to carry out the arrest wiWxDut fear of 
violerce, ihe Ninth Circuit lias stated that such a protective search is 
not authorized when the officers have gone to a person's CGoldonco for 
purposes of interrogation and where there was no probable causo to arrosl 
the person at the time of the interrogation, isy 

4. Warrants 

It is Service policy that even if an officer has an ockniniatratlvo 
arrest warrant, if consent to enter a dwelling is denied him, will not 
force an entry in order to execute the arrest warrant, 

When a Service officer has reason to search a dwelling, a 
ci^ilage area (an area of domestic use immediately sutrounding a dwelling 
and usually, but not always, fenced in with the dwelling), or the nonpublic 
areas of a commercial building, he should, in the absence of consent, seek 
an appropriate search warrant based on probable cause to believe that a 
V tola tor or evidence of the violation of the civil or criminal provisions 
of the immigration laws is on the premises, 17/ 




WlBre officers believe U»t evidence of criines each as sruggling, 
aod^ or harboring will be fourvd, criminal search warrants should be obtained 
tBuant to Rule 41, Federal Rules of Criminal Procedure. 17/ Where the 
Imary purx)ose of the search is to locate aliens viho will be held in 
port at Ion proceedings, a civil order or warrant to search the premises 
r 11 legal aliens should be obtained. } 1 / 

Officers executing a search warrant may frisk a person not 
med in the warrant who is present at the scene of the execution of the 
rraht and has not been arrested only if they have a reasonable belief 
lat the person Is arrived and presently dangerous. They may oorduct a full 
arch of such person ocvly if they have probable cause to believe tiat he 
i in possession of tive items for which they are searching pursuant to the 
arrant, 17^/ 


5. What may be searched for and/or seized 

Officers may search only for tivose Items particularly described 
i their search warrant or, in the case of a warrantless search, for weapons 
for instruTontalitles, fruits, and evidence of the offense for which 
XI entry under exigent cijrcunstances or arrest or search with consent was 
Ida. They may seize these items, 18/ and evidence of the conmlssion of 
vy other crime or offense, when it~IjB discovered in the course of a lawful 
• arch, ^ Searches for persons as well as for property are permitted, 20/ 


E. Petering PrfgllAng or Bualness Establishments 


y Chl/Kil V. California , 395 U.S. 752 (1969). 

y Vale V. Louisiana , 399 U.S, 30 (1970). 

y Ch^l y. California / supra. 

4/ ^ at 762-63. 

4^ See Pay ton v. Uew Yock » 445 U.S. 573 (1980), where for- 
cUble entry was held frwalld without arrest or search 
warrant where "routine” felony was suspected. 

5/ Stoner V, Cadifornia, 376 U.S, 4B3 (1964) j Abel v. U.S., 

362 U.S. 217 (1960). 

y Chapnan v. U.S. , 356 U.S. 610 (1961). 

y inirois Migrant Council v. Pilllod , 548 F.2d 715 (7tli 
CirrT977)', nodifying 540 r.2d 1062 (7th Clr. 1976). See 
Snith V. Lubbers , 39B F.Supp. 777 (W.D, Ilich. 1975). 

y U.S. V. rtatlock , 415 U.S. 164 (1974). 

y Sohneckloth V. Dus t aronte , 412 U.S. 218 (1973). 

10/ Chimel v. California, supra; Terry v. OhiOi 392 U.S. 1 

^ jimu — 

U/ Vale V. Deuisiana, 399 U.S. 30, 33 (1970); U.S. v. Jeffers, 

J^2 ’U.S. 48, 51 (1951); McDonald v. U.S., 335U:sr"45r, 

456 (1948). 

W U.S. V. Santana , 427 U.S. 38 (1976); U.S. v. Varkonvl , 645 P.2d 

453 (5th Cir. 1961). Cf.; Vale v. Louisiana, supra; Warden v, Elayden, 
387 U.S. 294, 298-99 (1966); Johnson v. U.S. , 333 U.S. 10, 15 (19451. 

W Vale v, Louisiana , supra; Schmerber v. Califo rnia, 384 U.S. 

757 , 770-71 (1966) ; U.S. v. Jef fers, supra; McDonald v. U.S. # 
supra, 
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Valev. tiouialana ^ aupra^ Chapman v. 1J>S> 365 U*S. 610 (19611? 
Johnson V. U.S. # supraj U.S» v. Jeffer s ,^supca. 

McGeehan V. Wainwlght, 526 P.2d 397 (5th €ir. 1976}; U.S. v. 
Smith. 515 P.2d 1028 (Sth Ctr. 1975). 


U.S, v. }^V>llln5 , 654 F. 2d 550 (9th Cir. 1981}. 

INS I wea tig a tors {(ardbook, 5“1,10 (October 1980), 

Blacklegs House of Beef, Inc, v. Castillo, 659 F,2d 1211 
(b.CrOlr, 1981)1 cert, deni^, "O^sT , 102 S.Ct. 1432 (1902). 

Ybam V. lUinoia , 444 U.S. 85 (1979). 

Abel V. U.S., supra; Adams V. t^illiains. 407 
ij.S. 143 (1972). 

Abel V. U.S., supra; U .S, v* Itobin soh, 414 U,S, 218 (1973); 

U.S. V. tSevarez-Alcantar, 495 P.2d ?7B (lOthCtu. ) oert. 
denied, 419 U.S, 078 (1974); U.S. v. Wvarado, 321 F.2d 316 
(2d Cir. 1963}. 

Blacitie's House of Dee£, Inc, tf. Castillo , supra. 
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P, u$^ of Ftarce 


It is Service policy ttet deadly force may not be used except in self- 
defense/ in defense of another officer* or in the defense of an innocent third 
party wten death or grievous bodily harm is threatened* Firearms atoll not be 
used to fire into the air or alongside an individual who is attempting to 
escape, y Strict adherunce to the Service's firearms policy is reijuired 
concerning any use of a firearm. 

The use of physical force or violence in handling detained aliens or 
other persons with whom official business is being conducted is permissible only 
in self-defense, in defense of another person, or to such an extent as is absolutely 
necessary in J^ing an arrest or preventing an escape. The use of physical or 
psychological abuse to obtain information or to force confessions will not be 
tolerated. Ttore are times when arrested persons must be handcuffed, but in 
such cases they sjiould not be exposed to the public view any more than necessary. 
D/ery effort should be made to spare an individual unnecessary embarrassment in 
his relations with the Service, y 
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Use of Force 


3tlgatot»s Elandbook, 1-3. 8 j Dorter Patrol 
book, 17-4.2, 24-22. 

iStigabor'a EJandbook, 1-3.9-3.10? Dorter Patrol 
Ibook, 3-9, 17-9, -10, -11. 
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lirptoper Actions and Tiieic Oonsequeiices 

A. Infiroper Search or Seizure and Related Offenses (not an all-inclusive 

TStjf 


1, Unreasonable seizures 


The following actions by Immigration officers constitute 
violations of Service policy and of court orders in some jurisdictions* 
Subparagraf^s c, d, and e constitute unreasonable seizures and therefore 
are violations of the Fbuetb Amendment, which guarantees the people's 
security against unreasonable searcl^js aivd seizures « 

a. Except at the border or its functional equivalent or at 
checlqpoints , to question a person concerning his right to enter or 
be in ^he United States on less than a reasonable suspicion, based 
on specific articulable facts involving more than mete ethnic 
appsaranoe, that he is an alien._^ 

b. Tto detain, l.e,, temporarily forcibly restrain, a person 
(such as a pedestrian, an employee on the gob), on less than a reasonable 
suspicion, based on specific articulable facts and reasonable inferences 
drawn from those facts, that the individual is an alien illegally in 

the United States . 1/ 

c. On rwing patrol, to stop a car — which amounts to temporary 
forcible restraint or detention — on less than a reasonable suspicion, 
based on specific articulable facts and reasonable inferences of a 
trained officer on the basis of those facts, that the car contains 
aliens illegally in the United States . 2/ 

d. To arrest a person on less tton ptobable cause to believe 
that he Is present in or entering the United States illegally or tliat 
to has cormiitted a crime. 

e. Daring a frisk to seize an object not reasonably bclieval 
to be a weapon. ^ 

2, Unreasonable searches 


Tto following actions undertaken by ItnmigratlDn officers wlUwut 
a search warrant, unless freely and voluntarily consented to by a 
person entitled to consent, oonstllute unreasonable searches, thereby 
violating the Fourth Anendtrient to the U.S. Constitution, and anyth irq 
seized in the course of an unreasonable search tos been unreasonably 
seized, also in violation of tto Fourth Amendment. 

a. 10 make a search incident to an unlawful temporary deten- 
tion, or unlawful arrest. ^ 

b. 10 frisk a person without a reasonable suspicion that 
may be armed 5/, except as part of a routine border 

search. ^ 



c. Tto search a person wto is not under arrest — although thsre 
is probable cause to arrest and/or to search — beyond what is necessary 
to prevent tlu destruction of evidence. 7/ 


di Except at the border or its functional equivalent, to 
search without probable cause the car of a person not ar tested. 8/ 


e. To search a Jtduso unless i 

1) a person is arrested while inside the house, and 
then only that area of the room in which the arrest takes 
place which is within the teach and imiTiediate control of the 
arrestee may generally be searched (see V.C.2,b. abo/e); 

V 

2) the officer is responding to an emergency; 

3) the officer is in fwt pursuit of a person fleeing 
from an arrest which had been set in motion In a public place 
(search is that reasonably necessary to prevent escape and 
danger to the officers)? 

4) ev^/3erce is in the process of being destroyed; or 

5) evidence is about to bo removed from the gurlsdlction. 

Officers may nob enter a private residence to make a routine 
felony arrest without a search warrant or a criminal arrest v;arrant, 
absent exigent circumstances. 8a/ it is Service policy that officers 
may not enter a residence without consent or a search warrant siirply 
on the strength of an administrative warrant of arrest for a deportaole 
offense. 

3* Trespass 

The fact that an imnigratlon officer may have trespassed on 
ate property in the course of maHing a search or seizure does not 
ssarily render t)vit search oi seizure unreasonable for purposes of 
f\Durth Amendment, Por exarrple, open fields are not protected by the 
±h Amendment S/t and generally something which is in plain view is not 
ildered to be the subject of a search. 

4. P^se arrest, false iinprisonmeht, assault, battery, or violation 

of ccin^tutionar rights by an inmig rat ion officer 

Aside from tire constitutional question ccavcerning the reasonableness 
i search or seizure, false arrest, false ifliprisonnent, assault, battery, 
violation of a per^n's constitutional rights by an inmlgration officer 
fom the basis for a civil tort acticn against the U.S. Go/ernment 
^or against the officer involved. 10/ 
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VI, 


Iirproper Actions and Thear Consequancea 
A, Inproper Search, ot Seizute and Related Offenses 


1/ Cteung Tin VJbrq v, iriS, «Q P.2d 1123 (D.C. Cir, 1972) j 
Xu' Yi Lau V. INS/445 F.2d 217 (DX. Clt* ) , cert, cionied, 

404 U.S. 864 (1971); Illl^is H^rant Ooui^iX PtUicxj , 

(7Ui Cir. 1976); Illinois nig taut Oouncil v, Ptlliod , 

531 F.Supp. 1011 •<».!>. 111. 1982); v, Kil^ 

436 P.Supp. 100 {S.D.fi,y, 1977). 

y U,S, V. Prlqnoni-Ponoe , 422 U,S. 073 (1975); U,S, v, 

Oorbez , , 0,5. , 101 S.Ct. 690, (1981), 

y Tarry v, Ohio , 392 U,S, 1 (1968). 

4/ Hiller V, U,S,, 357 U.S, 301 (1958)i U.S, v. Di Pg, 

332 U.S. 581 (1949). 

i/ Terry v. Ohio , supra, 

V U,S, V. Sartdlcr , 644 F,2d'1163 (5th Clt. 1901). 

2 / Cupp v. (lucphy . 412 U,S. 291 (1973). 

8/ Alneida-Sanchez V. U.S. , 413 U,S. 266 (1973)| U,S, v, 

Ortiz, 422"tJ,S, 8917(1975); U.S, v. \^toody, 567 T, 2d 13S3 
’[^trt Clr. 1978); U.S, v, Sperew, 551 fTM 008 (lOth Cir. 

1977) 3 U,S. V ■ Can^ 504 F.2a 387 (5th cic. 1974). 

Bs/ Payton v. New York, 445 U.S, 573 (1980); U.S, V* Santana, 427 U.S, 

38 (1976); U.S. v. Varkon yi, 645 P.2d 453 (5th Clr. 198l). 

^ ((eatery, U.S., 265 U.S, 57 (1924); U.S, v. Oliver . 606 P.2d 356 
(6th Clr, 1982), See Ka tz v, U.S., , 389 U.S, 34? (1967), 

^ 28 U.S.C.A. 1346(h) (1976); 28 U.S.C.A, 2680(h) (Euiip, 

1978) ; Dlvena v. Six Unknown Federal Narco t lea Agents, 

403 U,S,' 38B (1971), on remand 45rF.2d l33rf2d ciir. 

1972); Rrfrlguez v, Ri tchey, 539 P,2d 394 (Sth Cir. 

1976); Aptoa V. wnioH , SO‘6 F.2d 83 (D.C, Cir. 1974). 





Rjsslble Oonsequencea of Inproper Actions by Urmigratlon Officers 
1, Exclusion o£ evldenoe 


a. CrJjuirtal prosecutions 


The Lf.S. Cons titutioa guarantees the right of the people 
to be secure in their persons, touses, papers, and effects 
agaihst unreasonable searclies and seizures. Any eviderx^e secured 
throiigh an unreasonable search or seizure nay be barred ftcm use in 
federal prosecutions, V and in state prosecutions, 2/ The Fourth 
MieniTJent guarantees the people’s right to privacy, and the exclusionary 
rule has been fashioned by the courts to guarantee that right. Its 
purpose is to deter cverzoalous law enforcement officers from invading 
the right to privacy by prohibiting the use of the fruits of ajch an 
Invasion in court, Indeed, corwictions based on unlawful searches and 
selTures are regularly reversed on the basis of tte exclusionary rule. 3/ 
(However, in the Fifth and Eleventh Circuits it has been held that if 
tte officer can establish that his mistaken or ur^uthorized conduct was 
taken in a reasonable, good faith belief that it was proper, the court 
shall not exclude the evidence so obtained. 3^) 

The exclusionary rule applies to evidence tA>taine?d in 
violation of other coostltutlonal and statutory rights as well, e.g., 
the Sixth Amendment right to counsel, the Fifth mendrient privilege 
against self- incrimination, the Fifth and Fourteenth Aronjifiant rights 
to due process of law, and the requirement of prompt arraigrviient under 
Rile 5(a) of the Federal Rules of Criminal Procedure, 4/ 

b. Civil cases, such as deportation 

The Department of Justice has made a policy determination 
to argue that evidence discovered during an unconstitutional search, 
although inadtissiblo in criminal proceedings, is admissible in civil 
prooeedlrgs, including deportation proceedings, ard the Board of 
Invnigration Appeals las specifically held that unconstitutionally 
seized evidence is admissible In deportation ptoceedir^s, 4^ Although 
the Department is taking this position in litigation, however, it in 
no way condones illegal searches. On the contrary, officers who 
conduct unconstitutional searches may still be subject to criminal 
prosecution, civil suit, and disciplinary action. If there is any 
doubt as to the legality or propriety of a proposed plan of action, 
the safest course to follow is to obtain advance Instructions fran the 
district director or the regional office by teleptx>ne or by wire where 
pronpt aotion is imperative. 

Only the Court of Appeals for the First Circuit has decided 
the question as to whether the exclusionary rule is applicable to depor- 
tation proceedings as well as to criminal prosecutions, it held that 
illegally seized evidence is inadmissible in deportation proceedings, y 
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c. Effect on validity of proceedings 


If it is determined that a search or seizure has been made 
in violation of the law or Ctonstitutlon, tJat fact alone will not 
necessarily invalidate the prooeedir^s from which the evidence may be 
excluded. If there is untainted evidence— rot illegally seized and not 
derived from an illegal search or seizure — upon which to base a 
oofivictiDn or order of deportation, the proceedings are valid ajid need 
not be terminated, y 

2. Civil damages 

a. Personal liability of federal agents 

The Supreme Court has held that violation of the Ftourth 
Amendment by a federal agent acting under color of his autlvoiity gives 
rise to a cause of action for damages based on his unconstitutional 
cxDOduct. 7/ 


Federal officials exercising discretion generally are 
entitled to absolute immunity only in tfiose exceptional situations 
where It Is demonstrated tmt absolute imrunity is essential for the 
conduct of public bus^ess. 8/ Otlier federal agency officials entitled 
to absolute itirunlty are: (1) hearing examiners or administiativo 
judges when they are performing gudiclal acts, (2) agency officials 
who perform functions analogous to tf)Ose of a prosecutor fot tf)sir 
parts in the decision to initiate or continue a proceeding subject to 
agency adjudication, and (3) agency attorneys presenting evidence at 
agency bearings. 9/ Otherwise, federal executive officials exercisir^ 
discretion are entitled only to qualified iiwminity for those actions 
taken within the outer perimeter of their duty and without willful or 
krowing violation of an established const lUitional rule, W 

A federal police officer while in the act of pursuing 
suspected violators of criminal statutes has no iiwnunity to protect 
him from damage suits chai:girg violations of the plaintiff’s constitu- 
tional rights. U/ However, if an officer alleges and proves Uvat he 
acted in the manner conplained of in good faith and with a reasonable 
belief that the actions taken were proper and ttat it was necessary 
to carry them out in the manner employed, he has a valid defense to a 
damage action. \.1f Border Patrol agents successfully defended against 
a damage suit for violating plaintiff’s Fourth Amendment rights by 
proving that they had acted In good faith under then existing law. 13/ 
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b, Liability oE the United States bo suits for da.Tv3-]es 

Since March 16, 1974, wJisn 28 U.S.C.A, 2680(h) was an«nded, 
tha United States tea been anenable to civil actions on claiTs of 
assault, battery# false imprisonment, false arrest, abuse of ^jrocess, 
or malicious prosecution because of acts or omissions of investigative 
or law enforcement personnel acting within the scope of their office 
or enployntent under circimstances wliere the United States, if a private 
person, would bo liable to the claimant In accordance with the law of 
the place where ttie act or omission occurred. ^ 7t»e actions complained 
of mast have occurred after liatch 16, 1974, the effective date of the 
aroendinent , bo oome witliin its terms. 15/ If a plaintiff wins a judg- 
ment against the United States because of the torts of its investiga- 
tive or law enforcGtnent officers, subsequent suits against tin officers 
Irdtvi^ually for the alleged illegal actions are barred by 2B U.S.C.A. 
2676 of the Federal Tort Claims ret* Judgment against an individual 
officer, however, does not preclude later action against the United 
States, but double recovery is not permissible. 1 6 / 

If the actions of the officer are outside the scope of his 
errployment, there is no waiver of seveteign limiontty, as for example,, 
in a case involving a fatal sliooting by an off-duty officer. IT/ In 
such a case the United States could not be sued. 

3. Criminal prosecution 

An iirmlgration officer wlr> acts Ijiproperly in petfonrance of his 
duty may risk prosocutton for violation of state or federal laws for crimes 
including, but not limited to, ciiminal trespass, breaking and entering, 
harassment, assault and battery, kidnapping, homicide, maliciously procuring 
a search warrant, exceeding authority in executing a search warrant, searching 
a dwelling without a search warrant, maliciously and without reasonable 
cause searching any other building or property without a search warrant, 
and depriv ing an inhabitant of the United States of his constitutional or 
otlier legal rights, privileges, or Immunities under oolor of law. ^8/ 

4. DlBclpllnary actio n 

FV)r any of the bipcopGr actions discussed above, wbetter or not 
any civil or criminal proceedings ate commenced against the officer, he may 
be subject to agercy disciplinary action with possible penalties ranging 
from an official letter of reprimand to remwal from his job, which may bar 
him from future federal employment, 19/ 
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5. 


Protection oE rights of officers In ptticeedinqs 

a. Rapresentation by bepartment of Justice attorneys or 

priyate counsel at Oepartinent expanse 

A federal enployee who is sued or subpoenaed In hia Indlviduc 
capacity in civil or oongressional proceedings or who is subject 
to a state criminal prosecution may be represented by Department 
of Justice attorneys upon the reconmericlation of his employing 
agency if (IJ his actions reasonably appeared to have been 
performed wltliln the scope of his employment with tJ« federal 
gowernment} (2) he is not the target of a federal criminal 
investigation or prosecution on the same subject mattery and (3) 

It is determined by the Department to be in the Interest of the 
United States to prwide representation. 2^ IE the enployee is 
^he target of an i/westigation concerning the act or acts for 
which he seeks representation, but no dejcision to seek an 
indictment or issue an information has been made, a private 
attorney may be prwided to the enployee with Department cqjptwai 
and at federal expense, but federal payments to private counsel 
will cease if the Department of Justice decides to seek an 
indictment or issue an information. Private counsel may also be 
prwlded if there are conflicts in the positions of several 
cnployees in tm same case. 2J^ Itepregentation at Gwernnent 
e>^)ense will not be prcvlded to any enployee in connection with 
any federal criminal matter involving the employee. 

If an officer is sued in his Individual capacity and 
wishes to bo represented by a Department of Justice Attorney, he 
should make his request in wrlti^ through his Chief Legal Offlcei 
and answer the following questions! 

1) Where you personally served? 

2) If so, what were the time, place, and manner of service? 

3) If not, was anyone authorized by you to accept service 
served? 

4) Do you in good faith believe that you were acting 
within the scope of your employinent? 

5) If so, wlvit is the bcisis for your belief? 


The officer stould also provide answers to tlie allegations 
in the complaint which relate to him and irvdlcate what he actually 
did with regard to the actions ccmplained of. 
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b. Reno/al to federal court 

Under 20 U.S.C. 1442, if an iirmtgcatijon officer is sued or 
prosecuted for any act under color of hxs office or on account of 
any right, title, or authority clainod unler any ftct of Ctingress 
for the apprehension or punishment of criminals, he may temo/e 
the action to the United States district court for tha district 
and division embracing the place where the action is pending, 
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n. t^saible Cons^uences of Improper ;u;exOr>a by 
Itwniq cat ion ot Eicci^ 


1/ Elkins V. U.S, , 364 O.S. 206 {1960)j \feeks v. U.S., 232 
OTST 38T“H014). 

2/ Mappv. Ohio, 367 U.S. 643 (I961)j Itea v. 0,5. 350 U.S. 

214 (1956). 

3/ U.S^v. Ortiz, 422 U.S. 891 (1975) j U.S. V. Drlgnoni-Fonce. 44? U.S. 
873" (1975) ; Almelda-Sanchez v. U .S. , 4l3 u7s. 266 (1973); U .S. v . 
l(ecedia-CastlT Io7~5r6 F.2d ir47 (9cn Cxr. 19D0)j u.s. v. caVUTo, 537 
F.2d 158 (5th Clr. 1976)? U.S, v. Hallldes, 473 P.^d5^(9tFCir. 1973 
Etoa-Fto dr iquez y. U.5. , 4lO''r,2cl 120rTI^tH Cir. 19G9). 

^ U>S. V. Waixams . 622 r.2d 030, 846-47 (5Hi Cir. 1980). (Decision 

gcwerns in tte Eleventh Circuit also because it was inade De£ore the old 
Fifth Clrc4jlt was UivicJed into tbo current Fifth and eleventh Circuits. 

4/ Math is V. U._S., 391 U.S, 1 (i960); Miranda V. Arizona, 304 U.S. 436 

|l^Q6);'Soob^j^, Illinois, 378 U.G. 478 (1964); Masalah V. U.S., 37 
U.S. 201 (1964); Gideon v. Woinwr;/jht, 372 U.S. 335 (1963); Ma"llory v. 

U. S. , 354 U.S, 449 (I957); l4cUabb y. U.S. , 318 U.S. 332 (1943T. 

^ Hatter of S antiwal, I.D. 2725 (DIA 1979). 

y Chufyq C hG v. IMS. 565 F.2d 166 (Ist Cir. 1977). 

y Frisbie v. Poll ins . 342 U.S. 519 (1952); /wila-Gallegos v. IMS , 525 F,2 
666, 667 (2d Cir. 1975); Guzman-Florea V. XUS, 496 F.2d I245,~(7th Cir. 
1974); E^ecta-Cabrera v. INS, 466 r,2d' 759, 761 (7th Cir, 1972); LaFran 

V. IU5,~^13 F.2c> 606, 689 (2d Cir. 1969); Hode ltoa v, Elrownell , ® 
F.2d’634 (D.C,.. Cir. 1957); Hatter of Burgoa,* 15 I&N Dec. 276 (BIA 
1970). 

7/ Elivens v. Six Unknown Federal Narcotics Anents, 403 U.S. 

38f (iWl). 

8/ Butz V. Economou, 430 U.S. 478 (1978); Nixon V, Fitzgerald, 457 
U.S. 102 S. Ct, 2690 (1902); Harlow V. Fitzgerald, 757 

U.S. , 102 S. Ct. 2727 (1982). 

y 

15/ Id, 
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tUvGna V > Six Unknown tlained /Agents of Federal Bureau of Ilanx>Lics , 
456 1339 (2d Cir. 1972) (after rernar^). 

Id-> Pier son v. Ray# 306 U. S» 547 (1967); ttorton v. U.5« / 

501 r73a~390 (4tn ctr. 1978); Jones v. Perrigan, 459 F.2d 
01 (Oth Cir* 1972). 

Morales v, [[amilton . 391 P.Supp. 85 (D. Ariz. 1975). See Dupree 
y. Village of ilenpatead / 401 F.Supp, 1398 (E.D.t^.Y. 1975). That 
law was Bub^Ltacntlv changed in Almeida-Sanchez v, U.S.i 413 U.S. 
266 (197 3); U.S. v. Drignonl-Pono e , 422 U.S. 8'73 (1975)'. 

28 U.S.C^A. 1346(b) (1976); 28 U.S.C.A. 26fi0(h) (Supp. 1978). 

Gaitdet U.S. . 517 F.2d 1034 (StJi Clr, 1975); Dupree y. 

Vlllaga of Hempstea d^ supra, 

U.S. V, Gilman . 347 U.S. 507 (1954); U. S. v. First Sec. of 
Utah ; 20 e' F.2^^ 424 (lOUi Cir, 1953); *I\irner v. Rais to n; 469 
r.Supp. 1260 (W.D. Wis, 1976); Adams v. Jackel ; 220 F.Supp. 

764 (B.D.N.V. 1963). 

P onnirqbon V. U.S .r 406 F.Supp. 850 (E.D.H.Y, 1976). 

10 U.S.C.A. 2234, 2235, and 2236 (1970); 18 U.S.C. 242 (1969). 

DOJ Order 1752.1, are) Appendix 1 thereof (AM 2235 Ex. 1; 
pp, 11-27 arri 35-46); 01 287.10. 

20C.F.R. 50.15, 

20 C.P.n. 50.16, 
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VII. Reciprocal Responaibllity (or Lack of It) of liwiiigration Of fleets and OtfMr 
law Eofocoeirent Personnel 

A. Authority of Ininlgratiort Officers to Make Searches and Seiruroa 
1. F\or civil offenses and crimes under the jjwnigratlon laws 

Immigration officers are specifically authorized by statute to 
board and search, without a search warrant, within a reasonable distance 
from any exSerral boundary of the United States, any vessel, aircraft, railway 
car, or other conveyance or vehicle in which they believe aliens are being 
broiqht Into the United States. \J Tliey are also autliorized to enter 
private lands within 25 miles ofany external bourriary of the United states 
in order to patrol the border for the purpose of prevent ix^ tl-e illegal 
entry of aj,len3 into the United States. 2/ Moreewer, an officer or employee 
of the IfwnlgratJon and Naturalization Service, designated by regulation, 
has the power to search, without a warrant, any person seeking admission 
bo the United States IF the officer has reasonable cause to suspect that 
grounds for exclusion exist which would be disclosed by the search. 3/ 

Immigration officers nvay obtain search warrants pursuant to Rule 
41, Federal Rules of Criminal Procedure, to search for evidence of crimes, 
such as sDuggling, fraud, jor harboring. Officers'iuay obtain civil court 
orders or warrants pursuant to sections 103, 279, and 287(a) (4) of the Act 
where their primary purpose Is to locate deportable aliens. 3a/ Such 
searches may be performed without a warrant or court order iF consent to 
the search is granted by a person legally entitled to grant consent. (See 
V.E.2. abwe.) 

Irwnigration officers have authority to seize for forfeitur e any 
coweyance, including any vessel, vehicle, or aircraft, which is used in the 
ocmmisslon of a violation of section 274(a) of the Act, unless tJ« owner 
can establish that the unlawful act was committed by a person wlio had 
illegally acquired possession of the conveyance, or unless tt» conveyance 
is being used as a conmon carrier and it does not appear that the owner or 
other person in charge of the conveyance was a consenting party or privy to 
the illegal act. The statute states that any conveyance subleot to seizure 
under this legislation may be seized without a warrant if Uieto is probable 
cause to believe the conveyance has been used In violation of section 
274(a) and citG\rr\stanoe3 exist where a warrant is not constitutionally 
required. Its policy requites that a warrant be obtained prior to 
eei^re, absent exigent clrcntkstances. When probable cause exists to 
seize a ooo/eyance at the tiine of initial encounter, the conveyance may be 
seized without a warrant when there is a likelihood tj-at ti^ conveyance will 
subsequently be unavailable for tte execution of a warrant. 
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Aji ofLiof ‘1 aloo linn .intimity oalor aectton 287(a)(2) 

of tlM3 INA ix) A| tOiU wilJKnil waiiam* any nlipu wlw In Mh jjtenonco or view 
in ontoi.ln*j oj alS'ii(>l iit»j U) oiUut tlm llnlujirst-aton in violation of any 
Imnlgtat ton low ol iixuUat Ion, ot any alien In tlic Uni loci State-i \t tlw 
orflcGL haiJ toaion lli»» Ijollovo tint tin pattlrulai alien in in liw United 
gUtei in violalion ol ariy nurh law ot rosjiiLatlon nrxl in likely to escape 
bofoiit a waiiaiit can IX' (iitalm^l Cot hl« at tent* 

In ivMllloii, ininluratlori oCflcetn ati' autlvicl/ed, oolet* section 
2Q7(a)(4} o£ Uw ITIA to at ten ! wlUioiit wati»u)t any porijo n for ^lonlen 
wlilch Kivo Ivon cmuiilLioil a til which aro cocini/ahlo uiilor tlK? imuIqiaObn 
lavri if 1»> h»n toason l/» Irtllovu ilvil Uie particolai [xjtson la guilty of 
Buch n Colony and In llki‘iy Ui oscnix) ivCotu a wnriant can be ohtainwh 
Among ths fclotilon Cot wliich i oflicor may itwiko on orroat undet this 
pLovialoii ntoi (1) btlnjl«it| mi, tmiviiocting, hailwring, or aldlnj tho 
entry of alioan wly> am ii>L ontltle<l to enter or remain In tl» United 
gtaLo^i, nod ioh ?lAt Art; (^) iUojal entry by an alien Cot the second 
ot DUboi^iiiiintt tlmi', non t ion 27*) j (3) rc-ontty oC an atroated arvl deported or 
oxcltulcsl aal dl■ix>lt^^l alien wUhout t|y> a(lvancQ jvtinisslon of t|« Attorney 
Geneial to ixsipply Cot {Vlminiiioti, unless Itj uliovia tivat ir* is exeirpt Cron 
Doekloj that advance ivntiisaion, miction ?7G; (4) aiding or conspiring to 
aid a nnlt/eiHlve alien to entoi tly* Unitf'd States, sect ion 277 j and (5) 
ijHX)ttli>j ot hatUHinf/ alioivj Cot any itnnioial put pose, such a*> prostitution, 
neat Jon 2704 

OHmr Colonics which fall within t)» jurisdiction of Uie Service 
aio tlwno di“ictilx\1 In nortioai 242le) aol 266(d) of the XUA, as well at. 
certain onen in Title 10 of tlvj United States 6xlo relating to false 
iXJTOomit ion, nationality aiv) cltl7(>nsUip, and passiwrw and visas. Ft>r a 
nmti conplotc Ofvl denctlptivo llntlng, aeo l&hS Invoatlgator’s Handbook , 
ApponUx S“5A and S-bhi [tinier Patiol Kandtook. 

llw iNA alno onpoweis inmlgrntion oCflcora to arrest , upon 
warrant of tiw Attornoy Goner.il, an alien porrllng determination of hia 
doixJitnbiUty. 4/ Once a Clnnl onlor of deportation has been entered, an 
Imnlg ration oCtlcor may arrest tlw respondent Cor puigxises of deportation. ^ 

81>ua, tl» Inmlgiatlon oCClcor la given specific powers of search 
art) Wii/uro by iho iNA In bolh civil atrJ criminal nctiona arising under the 
inunlgrnl ion law‘>. 

2, I^or nonlnmlcitatlon ofCensea 

in most nituailonn beyont) tlioso in which Uie statute specifically 
auLfwrlxos ioihigratlon oCClcoto to mako ecarchoa aivl seizures immigration 
otflcorn Iwve llw natne power to ocarch or aeire persons or things as any 
private citizen arvl local law governs in tlYOse Instances. Immigration 
oCricetfl lant, ttoreCoro, act in nccortJance with local law in any situation 
wlwro tlwy make an artest for a nonlinmig ration offense. jG/ Generally, a 
ptivalo poiLOh may moke an attest wlien a crime (felony or misdemoanor) is 
oocfmlltod ot attunptixl in hln ptotxanoo, or wiron the person arrested has 
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cornitted a felony, even thouijh not in Uie presence of the private penon. 
Hoiwer, each uifliigration officer siiould check local law to see under wliat 
circumjtancGs he may make arrests as a private person or A3 an iirmlgratior 
officer in the particular jurisdiction. 7/ 

Itost emigration officers at porta of entry ace deaignaljad to r 
as customs officers and make custocyis searches, not just as Incidental to 
an immigration inspection but as an independent function. TJioir autlnrlty 
bo perform cusbotns searches depends on tfio terms of the crcia a -designation. 
Each irnnigration officer should know whether or not li3 himself has beon 
specifically designated as a customs officer. 

Several cases tBve been decided in tl« Fifth Circuit which bold 
that after a constitutional vehicle stop at a permanent ctieck point which i 
not tie functional equivalent of tie border, an irnnlgratiDO officer may 
corrluct a search of the trunk of an automobile if he has ptxibablo c<iusq to 
believe tiat a controlled substance la being transported there in viointiai 
of law. B/ 


IfTimigratlon officers are oncourag«x3 to work in concert with 
other law enforoenent personnel. It is, however, laprqpec for immigratiDn 
officers to make an immigration arrest as a subterfuge for the purpose of 
aiding other law enforcement officers to get around the jiKiicial warrant 
prooedute rather tten in good faith to enforce tte Immigration law. 9/ 

Any evidence of a customs or a DEA violation, dlsocvored in the 
prewess of a valid immigration search, may be seized by an irmlgratlon 
officer and turned ever to the appropriate agency. HoreovoiT/ an immigra- 
tion officer acting as a private citizen in those circumstancos may arrest 
an Ird IV idual upon disco/ering such evidence in the course oC o valici 
immigration search. Furthenrore, having made a valid arrest, citlior undor 
his authority as an imnigratlcjn officer or as a private citizen, an iximigra 
tion officer may make a search of the arrested person and tJKS area within 
his immediate reach and control in order to protect himself and othora 
from harm from a concealed weapon and to prevent the destruction of ovidonc 
In cases wliero an arrest is made prior to any search, search of tl» trunk 
of a vehicle incident to the arrest in most cases is justiCie<l if IJia 
officer reasonably believes he may find fruits or instrumentalities of tlio 
offense for which the subject was arrested. 10/ 

The sharing of intelligence among various enforoement agencios 
IS encouraged, and any relevant" information should be passed on to tlie 
agency having jurisdiction. Por exairple, any information concerning tho 
saoggling of contrabard should be oonnunicated to tte Customs Service. If 
controlled substances are involved, the Ininigration officer should actively 
seek infortTotion concerning comron routes for tl» smuggling of drugs, as 
well as the identity and the modus eperandi of any person Involved in 
bringing drugs into the United States, fie should then inform tl» Drwj 
Enforcement Adninistration. 


- 40 - 


'El. Heci-ptocal Responsibility {or Lack of It) of iiwnigration 
Off Icefs and Other Law Enfor(3ejnent I^jraonnel 

A. Authority of inmig ration Officers to Hake Searches 
and Seizures 


/ Sections 235 (a) and 287 {a)(3) (slight differences), IltA. 

/ Section 287(a)(3), INA* 

f f5ection 287(c), niA. 

2/ Glackie's Hodsg of Beef, Inc, v« Castillo , 659 F,2d 

1211 (D.C. 1981)1 cert, denied, U.S, , 102 S. Ct. 1432 

(1902). 


b/ Section 274(b), HIM fl C.P*R. 274. 

/ Section 2420), INA. 

/ Section 242(c), INA. 

/ 01 287.1a. see U.S. v. D1 Re , 332 U.S. 581 (X940)f U.S. v. 

Vialo , 312 P,2d 595, 599 ^2d Cir. 1963); Monteiro v. nowatd , 
llTF.Supp. 411 (D.R.I. 1971). 

/ Sea Mldiigan OorTpllcd Laws of 1970, Section 764.15, as 
amended. 

/ U.S. V. Medina, 543 P. 2d 553 (5th Cir. 1976); lf,S. V. 
McCrary, 543 F.2d 554 (5th Cir. 1976); U.S. v. Garza, 

539 P.2d 381 (5th Cir. 1976); U.S. v. Torres , 537 
P.2d 1299 (Sth Cir. 1976). 

' Abel V. U.S., 362 U.S. 217 (1960); U.S. v. AlvaraJo, 

321 F.2d 336 (2d Cir. 1963). 

V Preston V. U.S. , 376 U.S. 364 (1964). 
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B. Authority of Ot>ier Federal or Local Law Enforcement Officots to Make 
Searches or Sei7ures for Inroiqration Law Violations 

1. Pot Immigration criminal offenses 


Many state and local police departments want to help enforoe the 
iimiLgratlon laws and have sought to find out what# if any# legal autiwrity 
they have to do this. At the same tiine, individuals and gtxaups of Unite.] 
States citizens and lawful permanent residents teve expressed concern about 
what they view as harassment and violations of their civil rights by 
cverzealoua law enforceinent agents. 


Whether or not local or state law enforcement officers f»vo 
legal authority to enforce the criminal provisions of the XjTvnagratlon laws 
depends upcjn state law, since nothing In the Constitution or federal law 
prohibits such enforcement. 1/ IkJwever, state laws vary. 7/ 

Even where state law authorizes local and state police to enforce 
the criminal pro/islons of the imnlgration laws, the intricacies oC the law 
of search and seizure under the ijmiigratlon laws require Intensttvo tralnir>g, 
which most local officers are not afforded. Moreover, the opixjrujnttieb 
for a local or state peace officer to exercise this authority are very 
severely limited, y 

In view of the limited circunstanoes under wliich a state or local peace 
officer could exercise state authority, if any, to make arrests under the 
criminal pcwlsions of the intnigratlon laws and because of tbo potential 
danger of harassment and violations of the civil rights of United States 
citizens and lawful periMnent residents, the Service requests local an:) 
state police to notify the Service if tlvey suspect criminal violations of 
tte Migration laws, and encourages them to assist Its in tho enforcement 
of those laws only when requested to do so by INS in specific cases . 

2. Fbr noncriminal iiTfnlqration offenses 


Except where Custons Officers arc auttorlzed to perform an 
Immlgiatlon Inspection at tlie international border, there la no authoiitv 
immigration officer to conduct a search or seizure 
^ liTfnigration laws. The immigration status of 
^ the States is a matter of purely federal concern, As a 

result, a state or federal law enforcement officer otter tten on IrrminraLion 
authority to arrest a person on suspicion that te 
is deport^le, e.g., a visitor who has remained longer than aut^yorizec), or a 
student «ho is wrkiiq without petmission, if he is not also sue reofS oC 
^^g cemitted a criminal violation. A local or state police officer 
sj^ld not stop and question, detain, arrest, or place an "ijwTiigratlon 
^d on persons not suspected of crimes, solely on tte grourx) ttet 
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Aiit hoi-ity oC Otimt rccicrnl c ii r ocal [i^w rnfotxcfflQrit 
o rTlcQta to Mnko bCcitotiGn urTioIyuic'i lot 
I ^w VloLatiwv i *" 


llrtUonatoi M v* Lynlin m, 100 U.S. 463, 490 {10DO)>. Sco U4fl. v, 
HotAJncJi i'bGI rr^rTfeO «5th Clt. 1977). 

Ttw AtUJinoya Gonoral oE □» Otfllea of Callfotnla, ivjxaijf and 
Wa^hlrvjton Jwvo Oototinlned that tholr rea[X?ctitf« otalos’ law 
poiTnltfl t*omo local an) qLaio [>enco ofClooia to make arwata 
foi ciJinO'j arlaijifj tintloi: tho Immigration laws. TIks ALtotivDy 
Gonoral of OiT 2 <}on hnn Uotomlned that i^oaco offlcoiG of hlo 
oULo IviVQ no such autimU fJoc also u.a. v* Dl ite / niipraj 
Hlllor V. \)j^t 35/ U.13. 301 UQSU); U.S. v, )totx>n“[X3lgado , 

'^7 t'.AlTl (9 th CU. 1972). 

Seo oectlon vil.A. obcwo, regnrcUng acta clans! Clcd aa Colonloa 
umlor Itiwo relaLlng to Irmnlgration anti natural l^ation. 

HifKteiiwanoro unlor tfw Irwnioratlon anci Nationality /vet Includo 
IJw willful failutOr by an alien against wim a final onlor of 
doix>ilntion has lx»cn ou1 Gtaivllivj Cor row tlwn six nonttio^ bo 
co/rfjly with tho Attomoy Cotwial’a rotjulatlonn ixxjaaUng iiui>ar- 
vJoion, nation 242(<J}, •tlw willful ovoiatay by a crewman 
of tho lJjio allcwoU In a conditional landing iiennit/ soctlon 252<c)j 
Uw falluwf by any alien 18 yoaia of ago and over, to carry witli 
him at all tJmon hln tioctlClcafco of alien rotj la nation or hia alien 
iTjgifltratlon woolpt caul; coctlon ?64(e)i vlolaliona of roglntratlon 
and Clmjoipiintinj rocjulromonts by an alien lequlroil to bo legiatored, 
section 26G(a)# (b), anti (c)j and Uw first offoiwo of entry wlUicHit 
iiwijouulon, soctlon 275. 

^ otatq or local ixiUco offioor mo):lng an arwst for a violation of 
fcxlornl ciimlnal law, sucti as tho criminal provisions rolntlng to 
Jjwnlgration nn-l naturalization, olKXilcI, In tho absonco of a governing 
fodoral atatuto, follw tho at cost prococluio prescribed by tfio law of 
tin sULQ w1)Qro the artoqt talcos placo. lUe same is truo Cor a federal 
oEflcor wlK) la not an iminlgratloji officer, os for oxanple, wJ^oco a 
Cue loon Officer nukes an arrest for a criminal violation of tJio Imnigra- 
llon laws. Ilo is not 8()oclflcally authorized to mako arrests under tho 
immigration laws, but in has U» name powcis of arrest as a private 
ixiruon, and tho validity of tho citizen's aiToat Is governed by the law 
of Uw stato wlK^ro U>o arrest is nvsdo. 

tfivlor the law of most statoa, a poaco officer has authority to arrest 
a i>oiDOii wlU«ut a warrant under the following circumstances « (1) 

wlionovor ho has rcasonal:ilQ cause to believe that the person to be 
aricstcd lun committed a public offonso In his presenco, (2) when tho 
person ciTostcxl has cocnmlLtecI a felony, although not In tho afflcor'a 
piosonco, or (3) wlwnover the officer lias leasonahlo cause to believe 
that the jxiraon to bo arrested has commlttod a fplony, wiietlier or not 
a felony has in fact boon oommltled. In practical toma, It Is highly 
unlikely that a peace oCflc«r will obtain siiCficient InCornvatlon to fiave 
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probable cause to belie/e that a felony unlet the liuTiigraLlon laws fun 
boon oofwnltted, and it As equally unlikely that an ijnnigration felouy 
or mlsde/reanor will be canmitted in tlic officer's presence unless tJic? 
officer is patrolling the botUer. 






